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Summary of Recommendations: Rights of Migrant Workers
The Human Rights and Development Foundation (HRDF) and the Migrant Working Group (MWG) have compiled the present report. 
Since 2005, HRDF has been working to promote and protect rights of migrant workers by providing legal assistance, facilitating strategic litigations, promoting human rights education and awareness about existing laws and policies and initiating advocacy campaigns. The specific focus of HRDF’s work has been on the eradication of discrimination against migrant workers, and HRDF has been working closely with domestic and international trade unions, the National Human Rights Commission of Thailand, the Lawyer Council of Thailand, Law Reform Commission of Thailand and international organizations

MWG is a network of non-governmental organizations working on health, education and migrant workers' rights. The MWG aims to exchange information among a migrant workers network, analyze problems, set agendas and conduct campaign and advocacy activities with state sector, academic sector and civil society sector for migrant workers' fundamental rights in order that they can have a better quality of life.  
The recommendations of the organizations with regard to economic social cultural rights of migrant workers are as follows:
Article 7 paragraph 1 and Article 9
1. The government should review, amend and revoke any discriminative orders that prevent migrant workers to access the SSO’s Workmen’s Compensation Fund.
Article 7 paragraph 2
2. The government must review its existing laws on labour protection and the enforcement of its human trafficking law to prevent all forms of exploitation which may occur in workplaces and to carry out an effective legal action against the perpetrators; and
3. The government should develop a system for marine vessel inspections and increase officials’ capacity to conduct vessel inspections.
Article 8
4. The government should urgently promote the right to the freedom of association of migrant workers in Thailand. This can be achieved by the amendment of the 1975 Labour Relation Act to allow foreign employees to form a union, to be a sub-committee or committee member and to be a union advisor in a collective bargaining.  
Article 10
5. In order that the expanded investigation can be used as an effective and implementable preventive and suppressive policy, there should be a central database system for every authority involves in law enforcement to ensure an easy to access and systematic storage and retrieval of human trafficking investigation and legal proceeding data. For example, a database can be shared between the Anti Human Trafficking Division, the Thai Police Headquarters and the Department of Special Investigation. The data should also be linked with the Ministry of Social Development and Human Security, the Office of the Attorney General and the Office of the Court of Justice;

6. The government should seek a cooperation to prevent and suppress human trafficking with non-governmental organisations, particularly those NGOs providing direct legal assistance to trafficking victims. The Thai State’s legal assistance mission has not been adequately supported by the Ministry of Social Development and Human Security, hence, the State sector should collaborate with NGOS to develop human trafficking expert lawyers or attorneys to take parts in an assistance to human trafficking victims in every part of the process from an investigation to a legal action against human trafficking perpetrators;

7. Thai government should ensure that the victim screening process is at all time prepared and conducted in every potential trafficking case especially when the case involved with a large group of foreign potential victims;

8. The government officials as legal actors involved in a legal process should be extensively trained for a comprehensive understanding on the definition and elements of human trafficking cases so that the trafficking cases have high possibilities to be initiated for a criminal case and conducted in a consistency manner;

9. The trafficked victims especially Rohingya should be provided the appropriate protection and high-level of safety from the shelters including from being re-victims; and 

10. The government must review the time period of providing the temporary protection to the potential victims of trafficking for the benefit of fact clarification when conducting victim identification.

Article 12

11. The Thai government should ensure that the conditions of migrant health insurance can facilitate undocumented persons and migrants to purchase the migrant worker health insurance to ensure an access to good health by setting an appropriate price based on the actual situation;

12. The Thai government and the Ministry of Public Health should have an effective policy enforcement or a measure to ensure that the migrant health insurance will be made available for migrant and undocumented population to purchase and that the policy will be implemented in practice;

13. The Thai government and the Ministry of Public Health should increase an access to good health through increasing a communication channel in the migrants’ languages by an aid of interpreters or migrant worker health workers; and

14. The Thai government, the Ministry of Public Health and the Ministry of Labour must have an integrated plan for the migrant worker health insurance and social security system. The plan should be integrative and should facilitate an access to health care among migrant workers.

The persistent labour shortage in Thailand, especially for the ‘difficult and dangerous’ jobs in the agricultural and industrial sectors (e.g., fisheries and construction), has maintained the need for imported workers from the neighbouring countries like Burma, Laos and Cambodia, in order to keep the economy running.
At the same time, the migrant workers themselves seek better opportunities and income, having experienced political conflicts, poverty, and negative impacts of large-scale development projects that involved forced mass relocation, thus the continuing flow of workers, notably from Burma. According to an unofficial estimate by some demographic researchers, there are currently about four million migrant workers in Thailand.
Their presence has contributed substantially to the economic growth of Thailand.  A 2007 report by the International Labour Organization stated that migrant workers helped to generate up to 53 Million USD
 for the Thai economy as well as contributed to the national budget in the form of sales tax on every product and service they purchased.
Despite findings of several studies on the needs of migrant workers, however, existing laws and policies continue to add to their sense of insecurity over their status and future, which may make them vulnerable to exploitation, discrimination and violation of their rights.
Although migrant workers have been working in Thailand for over two decades, the first systematic management policies began in 1991. Among the relevant laws are the Aliens’ Occupation Act of 2008 and the Immigration Act of 1979. Other notable laws and policies are:
1) Illegal migrant workers who have been granted permission to temporarily stay in Thailand (by having been documented and registered in the TR 38/1 system and having been issued with ID cards for non-Thai persons with the 13 digit number begun with 00) and temporarily work here (having work permit). The Thai state requires a Nationality Verification process for migrant workers to enable them to obtain a passport from a home country, a visa and a work permit.  
· Migrant workers employed under the Memorandum of Understanding on Employment of Migrant Workers from Myanmar Laos and Cambodia
· Irregular migrant workers who have been granted a permission to register under the National Council for Peace and Order (NCPO). They are issued a TorRor. 38/1, an Alien Civil Registration Card, a permission to reside temporarily in Thailand and are allowed to work in designated occupations. Later they will be required to have a nationality verification to have a passport, a work permit and a visa. 
As of October 2014, there are 1,339,834 migrant workers under the Memorandum of Understanding on Employment of Migrant Workers from Myanmar Laos and Cambodia and migrant workers who have passed a nationality verification process, according to the Ministry of Labour. Additionally, there are 1,320,199 migrant workers who have registered under the NCPO’s order. Overall, there are 2,660,033 registered migrant workers.   

Chart 1: Minister of Labour’s Registered Migrant Workers as of November 2014. 
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Both regular and irregular migrant workers are entitled to a protection as a worker by an employee. Migrant workers with an employee are also entitled to an equal labour protection under the same Thai Labour Protection Law. Nevertheless, the provision governing migrant workers and/or an enforcement toward migrant workers are embedded with some discriminative practices or unequal treatment. The details are as follows.  

Please provide information on measures taken to combat the abuse and exploitation of migrant workers, particularly those in an irregular situation (Article 7 paragraph 1) 
The Workmen’s Compensation Act B.E.2518 (A.D.1975) provides protection for an employee or their dependents (including migrant workers). The law requires the employer to make payment to the persons when his or her employee suffers from harm, illnesses or death or disappears related to work. An employer is obliged to pay contributions to the Fund to ensure that there shall be compensation made to the employee or their dependents. The “compensation” is a generic word covering all the expenses an employer has to provide for their employee in four categories including compensation, indemnity, medical expenses, expenses of industrial rehabilitation, industrial rehabilitation and funeral expense. Therefor, when an employee in a workplace of an employer who provides contributions to the Fund who suffers any harm or illness or dies or disappears as a result of the work shall be paid for the compensation by the Fund rather than their own employer.
Workmen Compensation Fund (WCF) is established under the Social Security Office (SSO), which helps to collect, and store the “contributions” from an employer at the annual rate provided for by the WCF varying to the number of employee in each of the workplace
. The employer obliged to pay “contributions”
 includes an employer with one employee upward in any part of the Kingdom except an employer in an enterprise exempted by law, there are fishery workers and workers at the agriculture sector. In the latter case, the employer is still obliged to provide compensation to their own employee. However, the definition of “Employer” under the act is “a person agreeing to work for an employer in return for wages irrespective of designation but excluding an employee who is employed for domestic work which does not involve in business” Hence, under this law, when a domestic worker have suffered occupational hazard, s/he is not entitled to a workmen compensation fund as well as a compensation from her/his employer. 
A competent official of SSO has the power to investigate if an employer has submitted the form of payment of contributions and the statement specifying names of employees and pay the contributions at the rate required by the law and within the prescribed period of time or not. 
If the employer fails to pay contribution within the prescribed period, the employer has to make an additional payment or employer shall be liable to imprisonment for a term not exceeding six months or to a fine not exceeding ten thousand Thai Baht or to both. 
The SSO’s Guideline and Discriminative Practices
During 2001-2012 SSO, by the resolution of the WCF Committee, has established “additional requirements” The requirement are stipulated in the circular number RS07112W751 date 25 October 2001. The Circular requires a migrant worker to produce “documents proving their immigration status, ID card, work permit, payment of income tax and the payment of contributions to the WCF by their employer” in order to have access to the WCF. Therefor, any migrant workers who fail to produce the documents shall be entitled to the WCF. And such case, the employer is obliged to provide for the compensation directly to illegal migrant workers who live and work illegally or illegal migrant workers who have been granted permission to temporarily stay in Thailand by having been documented and registered in TR38/1 system and having been issued with ID cards for non-Thai persons with the 13 digit number begun with 00) and temporarily work here (having work permit).  
From 2012-2014 The Circular number RS0711/W751 has subsequently been rescinded, but it was replaced by the Circular number R-NG 0607/W987 dated 31 May 2012. The Circular R-NG 0607/W987 require migrant workers who have passports and work permits shall be entitled to WCF while the other migrant workers have to be paid directly by their own employers. 
During 2014-Present The SSO announced its intention to enforce the SSO Notification on the registration of alien workers with Lao, Cambodian, and Burmese Nationalities who have been granted temporary right to stay in Thailand dated 16 July 2014. The employer shall be registered them according to the 1994 Workmen’s Compensation Act and the 1990 Social Security Act. 
In sum, their right to have access to WCF remains blocked by their land of immigration “status, ID cards and work permits.”   The SSO will order the employer to pay a compensation to an injured employee, if an employee cannot provide such required documents required by the SSO  Circular or an employee is a migrant worker without an immigration document or a work permit. Thus, there will be a negotiation process to decide the amount of the compensation for an injured worker, who is in a less advantageous position. In many cases, the Social Security Office acts as mediator during a negotiation or a mediation. The Office may order an employer and an employee to finalize an agreement and only record a negotiation result. Despite a compensation agreement is made with the Social Security Office, some employers refused to pay an agreed compensation or an employee cannot locate her/his employer. 
Table 1 Practical obstacle to access to WCF
	Requirements for access to WCF
	2001 - 2012
	2012 – 2014
	2014 – Present

	Immigration status
	· Has to be a legal migrant worker (according to the law, the worker has to carry a passport) 
	· Has to be a legal migrant worker and has undergone nationality verification (The worker has to carry a passport)  
	· Can be either legal or illegal migrant worker (has to have an ID card for non-Thai person or a card with the number beginning by 00)

	Residential status
	· Has to be given permanent residency (according to the law, has to have an ID card for an alien person) 
	· Not mentioned
	· Not mentioned

	Work permit 
	· Has to have a work permit
	· Has to have a work permit
	· Has to have a work permit)

	The employer must pay the contributions to the Fund 
	· The employer must pay the contributions to the Fund at the rate not lower than minimum wage. 
	· Not mentioned (but it has been applied at the practical level.) 
	· Not mentioned (but it has been applied at the practical level.)



Source: Data compiled by Darunee Paisanpanichkul, December 2014
Case studies: Irregular workers (illegal migrant workers who live and work illegally)
1. Case of 2 Cambodian workers died at the workplace

Since a building collapsed during the construction in Pathumthani Province on 11 August 2014 causing 14 deaths including three migrant workers from Cambodia. Mr. Oy and Mr Impur’s, had been killed. Subsequently, the descendants of the deceased Cambodian migrant workers, submitted petitions to the Social Security Office. On 29 August 2014, the  competent official under the Workmen’s Compensation Law has ordered the employer to pay a compensation to each descendant due to the fact that the deceases workers had worked for the employer and were killed during an occupational accident. The official has investigated under the Social Security Office’s guideline and has found that the deceased workers were irregular migrant workers without a work permit, thus, the employer is obliged to pay the compensation, without any ruling whether the category of business is designated to pay the contribution to the WCF. After the order had been release, the company’s representative contacted the descendants and negotiated to reduce the amount of the compensation from the amount that the SSO official had ordered, based on the provision of the law. Nevertheless, the descendants affirmed that they wanted the employer to follow the official’s order. When the parties could not reach any agreement, the Prathumthani Social Security Office maintained that the official will be a mediator in the negotiation between the decedents of the dead migrant workers and the employer’s representative, thus, the HRDF has petitioned a letter to the Prathumthani Social Security Office, requesting them to perform their duty as the competent official under the Workmen’s Compensation Act and initiated a legal action against the employer who failed to pay the compensation to the descendants of Mr Oy within seven days after the employer had received the Prathumthani Social Security Office’s order and the employer had not made an appeal to the order within the prescribed period. 
As of April 2015, the descendants of Mr Oy have not been informed of the legal action progress again the employer.  Additionally, they have not been compensated the amount prescribed in the SSO Official’s order. 

2. Case of Mr. Korchitko 
Following the case of Mr.Korchitko, he worked for the Thai Granite company in Kampaeng Phet province. On 26th July 2013, he had an accident during work that resulted in the loss of his right eye. His employer paid him 10,000 Baht for his medical treatment. However the amount given by his employer is insufficient to cover his medical treatment costs. Mr. Korchitko has filing the application to seek the indemnity for work injuries under Workmen Compensation Act at the social security fund office, Tak Province. Later on 4th March 2014, social security fund office, Tak Province  called in both employer and employee to mediate the medical treatment and compensation matter. Both parties agreed that the employer will pay Korchitko a total of 114,000 Baht, which 14,000 Baht to be for his medical costs and another 100,000 baht to be for his injury at work compensation. The employer had sought a negotiation with the employee  for a lower amount. On 5th April 2014, the employee agreed to receive the compensation of 70,000 Thai Baht because of the delayed compensation process and his difficulty to work, thus he wanted to return to his home country at the earliest possible.   
Case study: Illegal migrant workers who have been granted permission to temporarily stay in Thailand (by having been documented and registered in the TR 38/1
1. Case of Ms. Nangnoom Maisang
Ms Nangnoom is a construction migrant worker. She suffers a permanent disability from her work. In July 2006, she filed a complaint to the Social Security Office for a compensation from the WCF. However, the SSO cited the Circular number RS0711/W751 to order her employer to compensate her for disability on the ground that the Circular, which was effective at that time, stipulated that an employer must compensate an employee when an employee does not have a valid immigration document and a work permit. When Ms Nangnoom had been working at the time, she was registered under the migrant worker registration scheme and was issued only the TorRor 38/1, thus she was not entitled to the WCF, when the TorRor 38/1 was the only document the Thai government issued for migrant workers. Ms Namgnoom has filed a complaint to the Labour Court, on the ground that the SSO has a discriminative practice. The case is being heard in the Supreme Court.  The SERC issued a letter to the ILO to investigate the case whether it is against the ILO Convention No. 19, which Thailand has ratified. Subsequently, the ILO indicated that the order for Ms Nangnoom to receive the compensation from the employer is a discrimination against the worker.

Recommendation:
The government should review, amend and revoke any discriminative orders that prevent migrant workers to access the SSO’s Workmen’s Compensation Fund.

Please clarify the measures taken to eliminate practices amounting to forced labour, particularly in the fishing industry, and provide information on the number of prosecutions and the number and types of sanctions imposed on employers. (Article 7 paragraph 2) 

In 2014, the preventive policy has been implemented. There are a higher number of registered migrant workers and registered marine fishing vessels after the One Stop Service Centres for migrant workers registration have been launched. The registration facilitates labour and premise inspections, despite the fact that, in reality an inspection is conducted at a port and only limited to documents and permits inspections. As a result, it is hardly possible to know workers’ working condition and if there is any force labour happening on a marine fishing vessel at sea. Additionally, inspection officials do not have sufficient knowledge on the human trafficking law.
In terms of suppression measure, forced labour is a form of exploitation under the Thai law and an element of a human trafficking offence. According to statistics of human trafficking legal cases in 2013 and 2014 appeared in Thailand situation and progress report on prevention and suppression of trafficking in persons,
 however, each year a statistic of human trafficking only indicates an average of ten per cent of forced labour out of all prosecuted cases. The number is still extremely low, given the fact that the situation on the ground is more severe, particularly among fishing and fishery related industries workers. 

By providing legal assistance to migrant forced labour victims and trail observations in human trafficking cases, we have found that a narrow and rigid interpretation of the law contributes to less legal action in forced labour cases. Inquiry officials or public prosecutors may issue an opinion not to prosecute, despite workers were deceived to work in a fishing trawler and were forced to work to return tens thousand Thai Baht debts. Without evidence or a fact indicating a physical assault or a detention, it is unlikely that the case will be forwarded to the court.

Additionally, only brokers and agents were prosecuted. Although workers would like to take legal actions against principle employees or business owners, it is likely that evidences cannot trace to them. Employers usually claimed that they are not business directors, they had not involved in using forced labour. In some case, it is impossible to press a charge against anyone, even a fishing vessel owner because the owner claimed that the vessel, where forced labour took place, had been rented out. Thus, a trawler owner is not an employer and cannot be held accountable. The active Ministerial Regulation concerning Labour Protection in Sea Fishery Work B.E.2557 excludes a liability of a marine fishing vessel owner who rents a fishing vessel out in a business in which the owner is not involved. 

According to the 2014 country report, there were eight successful cases mentioned in the report, which the Royal Thai Government has claimed that they could crack down the trafficking network. Kantang case, one of the forced labour cases that we have been monitoring since 2009, was also mentioned in the report. After five years of investigation, the public prosecutor and the inquiry officials decided not to issue the prosecution order against the owners of the boat giving that there was the lack of evidence to accuse the vessel’s owner. 

Recommendations:

1. The government must review its existing laws on labour protection and the enforcement of its human trafficking law to prevent all forms of exploitation which may occur in workplaces and to carry out an effective legal action against the perpetrators; and
2. The government should develop a system for marine vessel inspections and increase officials’ capacity to conduct vessel inspections.
Migrant Workers and the Freedom of Association  (Article 8)
Article 4 of the Interim Constitution of Thailand stipulates that “subject to the provisions of this Constitution, all human dignity, rights, liberties and equality of the people protected by the constitutional convention under a democratic regime of government with the King as the Head of State, and by international obligations bound by Thailand, shall be protected and upheld by this Constitution.” 
The freedom of association to from and join an organization to promote and protect one’s interest from an occupation is a fundamental right enshrined in the key principle of the right to work. The ILO also supports every member state, including but not limit to Thailand— a founding member of the ILO since 1919, to realize the freedom of association. 
Thailand has the Labour Relation Act B.E. 2518 (1975) which has been entered into force for 40 years (from 1975-2015). A provision in the Labour Relation Act is in conflict with the ICESCR Article 8 (a)  “The right of everyone to form trade unions and join the trade union of his choice, subject only to the rules of the organization concerned, for the promotion and protection of his economic and social interests ….”, the ILO Convention No. 87 (Convention concerning Freedom of Association and Protection of the Right to Organize, 1948) and the ILO Convention No. 98  (Convention concerning the Application of the Principles of the Right to Organise and to Bargain Collectively, 1949). It has a provision that discriminate against migrant workers to establish a union. Section 88 of the Labour Relation Act stipulates that only Thai national employees can form a union. While Section 101 only permits union committee or sub-committee candidates must be elected or appointed from a person who is not less that twenty years of age, must be have Thai nationality by birth. The Labour Protection Act BE 2541 (1998), Section 44 proclaims that An Employer shall not employ a child under fifteen years of age as an employee, this provision is applicable to all employees regardless of their nationality. 
The Order of the Department of Labour, governing Qualification of an Advisor and a Registration Method, dated 29 August 1991, formulated after a military coup by the National Peace Keeping Council (NPKC) authorized the Director-General of the Department of Labour to prescribe the qualification of an advisor to a labour negotiation/ a collective bargaining  to be a Thai national and must be at least 25 years old.
Recommendation:
The government should urgently promote the right to the freedom of association of alien employees in Thailand. This can be achieved by an amendment of the 1975 Labour Relation Act to allow foreign employees to form a union, to be a sub-committee or committee member and to be a union advisor in a collective bargaining.  
Please provide information on the number of cases of trafficking in persons that have been investigated and prosecuted, including the number of convictions and the specific penalties applied, as well as on the number of victims of trafficking in persons who have been provided with protection, compensation and other forms of assistance. (Article no. 10, Paragraph 2)
During the past four years, the Thai State has been suppressing human trafficking crimes as a part of a policy based legal action (as same as narcotic drugs crimes). The State has set a quota for law enforcement officials to meet, thus, more cases are seen in the investigation and in the Court. However, most of the cases are related to prostitution. In 2014, the Royal Thai Police’s investigative strategic plan has changed from the quota system to an extended investigation approach. Officials seek to expand and trace a larger human trafficking ring from perpetrators that they have arrested or charged earlier, rather than filing more cases. The new strategy has led to the decline of the number of investigated and prosecuted cases in 2014. Nevertheless, the implementation of the new approach is not effective as it should be because most of perpetrators arrested are agents and brokers. Officials still cannot trace to employers, business owners or factory owners (in case victims are workers)..

As a low rate of the prosecution of human trafficking cases in Thailand, a primary survey has been conducted to investigate gaps in legal procedures in the recent human trafficking cases, which includes the interview with the human rights lawyers involved in those cases. The target of this survey is Rohingya migrants. This survey has reflected the problem in victim screening process in initiating human trafficking case, the inconsistency of legal interpretation of human trafficking incidents by different legal actors and the safety of the victims and the witness during an investigation and a court trial.  All of these findings have affected the rights to access to justice by the trafficked victims and the success of a prosecution in a criminal case in Thailand. 
The failure in the victim screening
The survey found that the use of victim screening guidelines was not common in all potential cases. 
On January 2014, more than 800 Rohingya migrants have been arrested in Sa-Dao District, Songkla Province as irregular migrants during their transit to the destination countries and other parts of the country by an agent. The victim screening tools such as the interview form of the potential trafficked victims do not appear in this case. More than half of the migrants were transferred to stay in the immigration detention while the rest have been temporarily transferred to stay the mosque. The case reflects also the failure of the government officials to handle with the victim screening process in a high number of the potential human trafficking victims. 
Compared to another case with similar facts, 81 Rohingya irregular migrants have been arrested in October 2014 in the area of Ta-Kua Pa District, Phang Nga Province during their transit to the destination country. The victims were reported of physically assault, detained and asked for a ransom. In this case, the interdisciplinary team has worked out to identify 35 Rohingyas as trafficked victims and 46 as the potential trafficked victims (who need more investigation). Both the identified victims and the potential victims have been transferred to the government shelters. 
From these two cases, it can be observed that the victim screening process has not been applied in all potential human trafficking cases and the government officials are not well-trained to tackle with hundreds of the potential victims. The failure to apply the victim screening process can result in the punishment rather than the protection of trafficked victims according to the anti-trafficking law. It could be emphasized also that at this state, the problem is much involved with the investigation officials as the law enforcer in the arrest team. 
The inconsistency of legal interpretation in human trafficking cases
In the cases reviewed, the public prosecutor can drop a human trafficking charge due to the insufficient evidence even though the investigation officials and the interdisciplinary team had agreed upon and initiated the case as committing human trafficking offense. 
In June 2013, five trafficked female victims fled away from the government shelter with the agent who offered them for help during their stay in the shelter. The victims have later reported the physical assault, detained and asked for a ransom and one woman has reported of rape. Later In the police investigation file, the investigation officials charged two alleged persons with a human trafficking offense and one for additional rape offense. However, the public prosecutor has dropped the human trafficking case and filed only the rape offense. Unofficially, the public prosecutor claimed that the evidence for human trafficking case is insufficient to file as a court case despite the legal opinion of the investigation official and the strong opinion of the interdisciplinary team which include the state officials from the Ministry of Social Development and Human Security identify the injured persons as a victim of human trafficking. 
The case shows the inconsistency of the interpretation of human trafficking by different legal actors in the judicial process. In some case, the victim screening process occurs but has not been recorded in the investigation file of the police. The record of the victim screen process should be considered together with other legal elements to initiate a human trafficking case. The inconsistency of legal interpretation can result in the dismissal of the case even before the court trail. 
Recommendations:
1. In order that the expanded investigation can be used as an effective and implementable  preventive and suppressive policy, there should be a central database system for every authority involves in law enforcement to ensure an easy to access and systematic storage and retrieval of human trafficking investigation and legal proceeding  data. For example, a database can be shared between the Anti Human Trafficking Division, the Thai Police Headquarters and the Department of Special Investigation. The data should also be linked with the Ministry of Social Development and Human Security, the Office of the Attorney General and the Office of the Court of Justice;

2. The government should seek a cooperation to prevent and suppress human trafficking with non-governmental organisations, particularly those NGOs providing direct legal assistance to trafficking victims. The Thai State’s legal assistance mission has not been adequately supported by the Ministry of Social Development and Human Security, hence, the State sector should collaborate with NGOS to develop human trafficking expert lawyers or attorneys to take parts in an assistance to human trafficking victims in every part of the process from an investigation to a legal action against human trafficking  perpetrators;

3. Thai government should ensure that the victim screening process is at all time prepared and conducted in every potential trafficking case especially when the case involved with a large group of foreign potential victims;
4.The government officials as legal actors involved in a legal process should be extensively trained for a comprehensive understanding on the definition and elements of human trafficking cases so that the trafficking cases have high possibilities to be initiated for a criminal case and conducted in a consistency manner;
5. The trafficked victims especially Rohingya should be provided the appropriate protection and high-level of safety from the shelters including from being re-victims; and 
6. The government must review the time period of providing the temporary protection to the potential victims of trafficking for the benefit of fact clarification when conducting victim identification.
Article 12 – The right to physical and mental health

The Right of Migrant Workers to the Enjoyment of the Highest Attainable Standard of Physical and Mental Health.
Most migrant workers are regular migrants or they have been regularized, thus they are required to have the social security. However, with changing government’s policies for migrant workers and lack of access to a health security, the Ministry of Public Health (MOPH) proposed a Cabinet Resolution on 15 January 2013 to enable the MOPH as a focal point for medical care and health insurance for migrant workers outside the social security system.  The Cabinet Resolution has brought changes to the migrant worker health insurance in many aspects. The Announcement on the Guideline for Mother and Child Public Health and Migrant Worker Health Inspection Guideline. The details are as follows;
The Announcement is inclusive to more migrant workers by allowing all migrant workers, regardless of their registration status, to purchase health insurance. Formerly, it was limited to only registered migrant workers with a work permit. Irregular and/or unregistered migrant workers and their dependents are now allowed to purchase a health insurance. There are three target groups:
1) A General alien who is seven years old and over pays an annual health insurance of 2,800 Thai Baht: 2,200   Thai Baht for the insurance and 600 Thai Baht for a health examination;
2) A migrant children who is under seven years old pays an annual health insurance of 365 Thai Baht; and 
3) A migrant worker who has registered in the Social Security during the first three months, has to pay for a health insurance at the rate of 1,150 Thai baht: 550 Thai Baht for an insurance valid for three months and 600 Thai Baht for a health examination, while waiting for the social security coverage. 
The health insurance for migrant workers now includes the ARV treatment, at a cost of 900 Thai Baht per one insurer, which contributes to an increase of cost the annual insurance package (for general aliens who are over seven years old) from 1,300 Thai Baht to 2,200 Thai Baht.   
Under the migrant worker health insurance, mothers enjoy free prenatal care with a mother and child health card, quality antenatal care  (ANC) service, quality delivery rooms and Well Child Clinics (WCC) for all mothers and children in Thailand. The services are free of charge for migrant mothers and children who purchase a health insurance. Migrant workers without health insurance must pay the full cost for health care services. 
Despite a positive direction in terms of the good policy, it could not be translated in to an implementation.  There is a problem of access. A migrant children who are seven years old and over still has no income, thus, the cost of the insurance at the same rate as an adult would be quite a burden for a family to buy the insurance for their children. Meanwhile, it is found that many hospitals still avoid this policy due to a return of investment reason. They are reluctant because hospitals must bear the financial burden for the children's health insurance.  The voluntary purchase system makes some hospitals worry about the cost effectiveness of the insurance. In addition, there are problems with lack of understanding and clarity for an operation under the Guideline in the Announcement. For example, many hospitals still require migrant workers to   provide a proof of identification, to have an employer or an employment quota document in order to purchase a health insurance.
After the NCPO’s coup in May 2014, there had been an initial tension over a strict control and regular search operations in migrant worker communities in many regions. Afterward, the Cambodian migrant workers fled Thailand en masse. The NCPO has issued three order No.  67, 68, 70 and 77 in 2014, which led to an establishment of one stop  service migrant worker registration centers and a major change in the migrant workers health insurance system under the MOPH’s responsibility.   
The NCPO ordered to set up a comprehensive migrant registration service center or the One Stop Service Center (OSSC) in every provinces. Undocumented migrants from Burma/Myanmar, Laos PRD and Cambodia and dependents/ accompanied persons are issued a civil registration document TorRor38/1,  issued a temporary work permit, after undergoing a health examination and buying health insurance for migrant workers with the MOPH. (The health examination costs 500 Thai Baht and the earlier version of  health insurance card for migrants during the first 3 months costs 500 Thai Baht.  Later,  the authority ordered that the health insurance be extended to for a period of one year at  1,600 Thai Baht), a reduction of the health insurance card for migrants from 2,200 Thai Baht to 1,600 Thai  Baht. An annual under seven years old migrant dependents’ insurance card still costs 365 Thai Baht. 
The OSSC enables a large number of migrant workers and dependents to be registered and to have a health insurance. The Office of Migrant Workers Administration reported the most recent registration, as of 7th November 2014, at 1,595,197 persons from 1,503,465 migrant workers and 91,714 dependents. 
The new registration and an availability of the migrant worker health insurance at the One Stop Service Centers, however, had at an adverse impact to a sale of the migrant worker health insurance to undocumented migrants and general undocumented population.  Many hospitals refused to sell the migrant worker health insurance, thus undocumented population who may not register themselves at the OSSC, including but not limited to migrant workers’ children, are affected. This group of populations is not in the same condition and the MOPH cannot enforce their hospitals to sell migrant worker health insurance if the hospitals refuse to do so.
Obstacles to Health of Migrant Workers in Thailand
1. Good policies are not dedicatedly enforced and implemented. 

2. Operational service provide, i.e. some hospitals, do not conduce to an access to health insurance among migrant workers and/or undocumented population. Many state health service facilities refuse to sell a health insurance to undocumented persons.

3. There are limitations to access the health insurance, for example, children ages seven to fifteen years old have to buy the migrant worker health insurance at the same rate as an adult, despite the fact that they do not have any income. 

4. Despite an improvement in terms of a policy, the Thai state does not have an implementation mechanism to enforce a policy for good health of aliens into effect. 

Recommendations:
1. The Thai government should ensure that conditions of the migrant health insurance can facilitate undocumented persons and migrants to purchase the migrant worker health insurance to ensure an access to good health by setting an appropriate price based on the actual situation;

2. The Thai government and the Ministry of Public Health should have an effective policy enforcement or a measure to ensure that the migrant health insurance will be made available for migrant and undocumented population to purchase and that the policy will be implemented in practice; 

3. The Thai government and the Ministry of Public Health should increase an access to good health through increasing a communication channel in the migrants’ languages by an aid of interpreters or migrant worker health workers; and

4. The Thai government, the Ministry of Public Health and the Ministry of Labour must have an integrated plan for the migrant worker health insurance and social security system. The plan should be integrative and should facilitate an access to health care among migrant workers.
� � HYPERLINK "http://www.ilo.org/asia/whatwedo/publications/wcms_098230/lang--en/"��http://www.ilo.org/asia/whatwedo/publications/WCMS_098230/lang--en/� 


� See the Regulation of the Ministry of Labour and Social Welfare regarding the types and sizes of business and their locations in which the employers are required to pay the contributions


� “Contributions” means the money which is paid to contribute by an employer to become the compensations for an employee.  


� ILO Committee of Experts Report on Thailand/C19


In February 2010, the ILO’s CoE released a three page finding on its consideration of SERC’s C19 complaint, as part of its reporting to the 99th Session of the International Labour Conference (ILC). The report concludes (Pg 715) that: 


“The Committee notes with deep concern the situation of some 2 million workers from Myanmar, many of whom are described by the SERC as being in “a social zone of lawlessness” where they are not protected by the laws of Thailand or Myanmar… The Committee considers that in a situation where equal treatment of migrant workers may be jeopardized on a mass scale leading to exploitation and suffering, the bona fide application of the Convention [C19] would require member States to deploy special and urgent efforts commensurate with the gravity of the situation … With regard to the situation in law, the Committee observes that, while the WCA grants foreign workers the right to equality of treatment, the SSO circular RS0711/W751 subjects the exercise of this right to fulfillment of certain conditions, which in the current situation effectively deprives migrant workers of protection by the WCF enjoyed by the Thai workers… The Committee asks the Government to review the policy of the SSO … in the light of the above guiding principles and safeguards established by international law for the promotion of equal treatment of foreign workers. Taking into account the gravity of the situation, the Committee asks the Government to instruct the SSO to take positive and urgent measures lifting restrictive conditions and facilitating access of migrant workers to the WCF irrespective of their nationality. ….”


� In 2013, there were 386 human trafficking cases prosecuted in the court of justice, of which 37 cases involved force labour and in 2014 there were 114 human trafficking cases prosecuted in the court of justice, of which 7 cases involved force labour 
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