Supplementary report to the UN Committee on Economic, Social and Cultural Rights concerning the provision of medical assistance to irregular migrants.

The organizations that have signed this document hereby submit its supplementary report to the UN Committee on Economic, Social and Cultural rights, prior to its hearing of Norway at the 67th session in 2020.
We refer to the Committee’s concluding observations of 13 December 2013 regarding Norway § 21 and the Committee’s list of issues of 12 November 2018 § 27a):
“27. Please provide information on:
a) The impact of the steps taken to ensure effective access to all the necessary health-care service to all irregular migrants (para 21)”
We further refer to the State Party’s report of 31 October 2019 § 197, which reproduces Regulation No. 1255 of 2011 and the statutory provisions concerning payment. The report makes no reference to the steps that have been taken since 2013 to secure irregular migrants’ access to all necessary medical assistance, even though this is precisely what this Committee requested in its previous concluding observations quoted above. This is because, in reality, no steps have been taken to improve irregular migrants right to necessary medical assistance. 
The State Party’s report also makes no reference to the general justification for the discrimination between irregular migrants and others. 

The right to absolutely necessary medical assistance which cannot wait
The original justification for Regulation No. 1255[footnoteRef:1] of 2011 to limit medical assistance to that which is absolutely necessary and cannot wait (for two to three weeks) was the assumption that irregular migrants would soon return to their homeland and would be able to obtain medical assistance there. Nevertheless, as this might take a little while, absolutely necessary medical assistance which cannot wait should be provided in the meantime, but for no longer than three weeks. [1:  Regulation No. 1255 Forskrift om rett til helse- og omsorgstjenester til personer uten fast opphold i riket https://lovdata.no/dokument/SF/forskrift/2011-12-16-1255?q=1255 ] 

However, there are irregular migrants that remain in Norway for a prolonged period of time, sometimes for years. This may be because the home state believes they do not have a certain identity, because they are stateless or because they have had their citizenship revoked as a result of staying too long outside the state concerned - see the Norwegian NGO - forum for Human Rights’ report to the committee 1st of April 2013. For others, it may also be difficult to arrange homeward travel within three weeks. Thus, the assumption that all irregular migrants can leave the country within three weeks is not valid. There is therefore no factual basis for the justification of the restriction in Regulation No. 1255 of 2011.

The Government has also justified the restriction to the Parliament through a concern that many more people may migrate to Norway if irregular migrants are granted full rights to medical assistance. However, this has not been documented. On the contrary, it is apparent that there has been no noticeable rise in the number of migrants to states that have granted irregular migrants funded rights to health-care service.[footnoteRef:2] [2:  Such is the case in Sweden, see final report from The Swedish Agency for Public Management - Statskontoret (2016) Vård till papperslösa. Slutrapport av uppdraget att följa upp lagen om vård till personer som vistas i Sverige utan tillstånd: http://www.statskontoret.se/globalassets/publikationer/2016/201611.pdf] 


Children’s right to a general practitioner
In 2017 - 2018, the Government considered introducing a right for irregular migrant children to be assigned a general practitioner (GP). When someone is in need of medical assistance in Norway, their GP is the first point of contact. GPs provide the assistance they possess, within their competence, to provide and perform the necessary health checks. GPs also assess needs regarding further medical assistance and refer patients to other healthcare professionals as and when necessary. GPs are therefore an important gateway into the health service, and many NGOs argued that the State should at least give irregular migrant children the right to be assigned a GP. Reference was for example made to General Comments No 20 (2009) § 30 concerning the fact that all children in particular, “including those with an undocumented status, have a right to.......affordable health care». 
However, the Government concluded that irregular migrant children should not be entitled to a GP. The internal reasoning behind this decision according to the Government/Ministry's deliberations has not been publicly disclosed, even though it was requested - see the Ministry of Health and Care Services’ letter of 29 August 2018 to lawyer Knut Rognlien (enclosed page 8), who appealed the decision to the King-in-Council (the Government), which ratified the decision. (enclosed page 9)

Retrogressive measure
Prior to Regulation No. 1255 of 2011, irregular migrants were entitled to receive all necessary medical assistance from the primary (municipal) health service, but not from the specialist health service. § 1 of the previous Regulation of 1 December 2000 stated the following:
“Chapter 2 of the Patient Rights Act, with the exception of § 2-1, only applies to persons who either have permanent residence or a place of residence in the country.” (enclosed)
§ 2-1 first paragraph of the then Patient Rights Act was worded as follows:
“The patient is entitled to immediate assistance. The patient is entitled to receive necessary medical assistance from the municipal health service.”
There was no exception for irregular migrants.
Even the Act of 19 November 1982 on the municipal health service did not contain an exception for irregular migrants. § 2-1 first paragraph of the Act stated:
“Everyone is entitled to necessary medical assistance in the municipality in which he or she is living or temporarily resident".
Thus Regulation No. 1255 of 2011, which restricts the right of irregular migrants to absolutely necessary medical assistance which cannot wait, is a deliberately retrogressive measure. According to General Comment No 3 (1990) § 9, such means would require “the most careful consideration and would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources”.
Norway has neither made a careful consideration, justified the retrogressive measure by any of the rights of the Covenant nor used its maximum available resources. In this regard we also refer to that Norway does not have less resources than for example Sweden, which is able to grant its entire population, including irregular migrants, the right to necessary medical assistance.
In its General Comment No 14 (2000) § 48, the Committee also stated:
“The adoption of any retrogressive measures incompatible with the core obligations under the right to health, outlined in § 43 above, constitutes a violation of the right to health. “ 
The core obligations outlined in 43 are among others exactly
“...the rights of access to health facilities, goods and services on a non-discriminatory basis, especially for vulnerable or marginalized groups. “
Pursuant to Article 4 of the Covenant “...the State may subject such rights only to such limitations as are determined by law ......and solely for the purpose of promoting the general welfare in a democratic society”.
The State Party has justified the restriction not through general welfare considerations, but through a need to control migration, which is not one of the permitted considerations in this context. If the State were to believe that providing irregular migrants with all necessary medical assistance would cost so much that it would impact on the general welfare of others, this would have to be documented in more detail. This has not been done. In any case, it would appear to be very difficult to provide such documentation, at least while other countries such as Sweden are capable of doing so without any adverse impact on general welfare.

Imprecise legal text
The restriction also fails to satisfy the legal requirement for provisions to be precise and clear. In a consultation statement back in 2011, the Norwegian Board of Health Supervision stated that “a time perspective of two to three weeks for the provision of medical assistance would appear to be of little relevance in relation to this group of people, because they will probably not leave the country during this period of time”, and that “uncertainties will arise over whether the patient is entitled to receive medical assistance/treatment or whether they will have to wait until their condition has deteriorated before they become entitled to medical assistance. In our opinion, this could compromise the basis for the professional ethics of healthcare professionals”.[footnoteRef:3] [3:  Consultation Statment from the Norwegian Board of Health Supervision - Høringssvar - Forslag til endring av prioriteringsforskriften § 1 - Helsehjelp til personer som oppholder seg ulovlig i landet https://www.helsetilsynet.no/historisk-arkiv/brev-og-horingsuttalelser/brev-horingsuttalelser-2011/Endring-prioriteringsforskriften-Helsehjelp-personer-oppholder-seg-ulovlig-i-landet/ ] 

These concerns have since been confirmed by healthcare professionals who have found it difficult to witness patients who are suffering, and who are required to assess how long medical assistance can wait before the patient's situation becomes precarious.[footnoteRef:4] It is often difficult to decide whether it will take one week, three weeks, five weeks or longer, and this is often interwoven with questions over who should pay for the medical assistance. As a result, decisions concerning the same condition will vary from doctor to doctor and from medical institution to medical institution. The result is random discrimination. The Health Centre for Undocumented Migrants, run by the Church City Mission and the Red Cross, has experienced that cancer investigations take longer than normal, insufficient treatment and that operable cancer has spread before treatment has commenced.[footnoteRef:5] Once the medical condition has deteriorated so much that it the situation has become precarious, the patient will also have to suffer for longer and the treatment may be more challenging, expensive and result in an inferior outcome compared with if measures had been initiated sooner. [4:  Petition signed by Norwegian health personnel urging the authorities to let them give health care to irregular migrants based on health professionals’ medical assessments, professional ethics and human rights principles. https://www.papirlose.org/ ]  [5:  Letters to the editor «Cancer, without treatment» - Dagbladet 15.mars 2019 Kreftsyk, uten behandling https://www.dagbladet.no/kultur/kreftsyk-uten-behandling/70873263 ] 


Discrimination
Not only is Regulation No. 1255 of 2011 a retrogressive measure, it also discriminates against irregular migrants. Pursuant to Article 2.2 of the Covenant, the rights must “be exercised without discrimination of any kind”. In General Comments No 14 (2000) § 34, the Committee states that irregular migrants are amongst the groups of individuals which must be given the same access to preventive, curative and palliative health services as others. 
In General Comments No 20 (2009) § 3, the Committee notes that the principle of non-discrimination and equality for all permeates the entire Covenant and its rights, and that special reference is made to this in the preamble of the Covenant.  This principle applies to everyone, and no groups are exempt. This has therefore been known to all States ever since they ratified the Covenant. In § 30, the Committee reiterates that “The Covenant rights apply to everyone including non-nationals, such as refugees, asylum-seekers, stateless persons, migrant workers and victims of international trafficking, regardless of legal status and documentation”. 

Requirement concerning payment
Even if medical assistance is provided, irregular migrants, unlike others, are obliged to pay for their treatment. Section 5-3 first paragraph of the Specialist Health Service Act states the following:
“Patients who are not resident in the country must cover the cost of treatment and subsistence themselves. Before a planned specialist health service is provided, the medical institution or service provider may require documentation which verifies that the patient is able to cover the cost of treatment and subsistence”
Most irregular migrants do not have sufficient funds to cover such expenses and are therefore unable to provide such documentation.  They do not have the right to work, which in itself is problematic in relation to Article 6 of the Covenant. In any case, they are unable to lawfully obtain an income, and the documentation requirement prior to treatment appears completely unnecessary, particularly because Section 5-3 first paragraph final sentence states the following:
“If the patient is unable to cover the expenses themselves, they must be covered by the medical institution or service provider concerned”
In addition to unpleasant situations for patients and treatment providers, the documentation requirement can result in necessary treatment being delayed or, in worst case scenario, not being provided at all.

Destitute mobile EU citizens
EU citizens are entitled to stay in Norway up to three months, or six months if they are jobseekers.[footnoteRef:6]  After the EU expansions in 2004 and 2007 there has been an increase in the number of migrants and jobseekers from Eastern Europe to Norway. Some of these migrants have limited possibility of finding work, but they still come to Norway to earn a living by begging, collecting bottles, playing music in the street, selling magazines etc. Roma people from Romania are a large part of this group. They do not hold a permanent residency in Norway but stay here for some weeks/months at a time, often several times a year. Since there is no requirement for registration, the exact numbers are unknown. [6:  Norwegian Immigration Act §§ 111-112 https://lovdata.no/dokument/NL/lov/2008-05-15-35/KAPITTEL_14#KAPITTEL_14 ] 

EU citizens on a temporary stay that present a European Health Insurance Card have healthcare rights in Norway.[footnoteRef:7] But EU citizens lacking a European Health Insurance Card, face the same obstacles regarding healthcare services as irregular migrants. They only have access to absolutely necessary medical assistance which cannot wait.1 The large majority of destitute mobile EU citizens in Norway lack a European Health Insurance Card.  In order to obtain this card in Romania, a citizen is required to be employed and pay part of the taxes to the public health providers or pay for a private health insurance. 
 [7:  Healthcare benefits during a temporary stay in Norway. Helsenorge.no is the public website for residents in Norway  https://helsenorge.no/foreigners-in-norway/healthcare-benefits-during-a-temporary-stay-in-norway ] 


Concluding remarks
[bookmark: _Hlk28937419]Since 2013, the Government has repeatedly been urged to grant irregular migrants the right to necessary medical assistance without any limitations. A number of high-profile NGOs submitted a petition concerning this in 2015.[footnoteRef:8] There has also been an Interpellation no. 33 (2016-2017)[footnoteRef:9], and a private member’s bill concerning medical assistance to undocumented migrants, Document 8:106 S (2016-2017), Innst. 402 S (2016-2017)[footnoteRef:10] before the Parliament about the matter in 2017, without any change in the situation.[footnoteRef:11] Thus, there is little hope that anything will happen unless the Committee puts forward a stronger request than in 2013.  [8:  Petition by NGOs urging the government to give irregular migrants health care based on medical assessments, professional ethics and human right principles, jan. 2015 https://legeforeningen.no/PageFiles/200351/Opprop-rett%20til%20helsehjelp%20for%20papirl%C3%B8se.pdf ]  [9:  Interpellation from Kjersti Toppe (Sp) to the Minister of Health and Care Services Bent Høie https://www.stortinget.no/no/Saker-og-publikasjoner/Sporsmal/Interpellasjoner/Interpellasjon/?qid=68601 ]  [10:  Private member’s bill to the Parliament concerning medical assistance to undocumented migrants https://www.stortinget.no/no/Saker-og-publikasjoner/Saker/Sak/?p=68616 ]  [11:  “No plans to visit Health Centre for undocumented migrants” Dagsavisen 21.01.20 https://www.dagsavisen.no/oslo/ingen-planer-om-a-besoke-helsesenteret-for-papirlose-migranter-1.1650732 ] 


We ask that the State Party be asked the following:
· What deliberations formed the basis for restricting the right of irregular migrants to municipal medical assistance in 2011?
· What is the justification for discriminating between the rights to necessary medical assistance of irregular migrants and those of others?
· If the justification is based on actual circumstances, how is this documented?
· What is the justification for not granting irregular children the right to a general practitioner?
· Why is civil society not being given access to the internal deliberations concerning this matter?
· Why have no steps been taken to improve the rights of irregular migrants to medical assistance, as the Committee requested in 2013?
· What sources other than the Committee's general remarks did the Minister of Health and Care Services draw on when he stated in Interpellation no. 33 (2016-2017) before the Parliament that his quote: “is based on the view that the Norwegian regulations do not breach human rights or our international obligations in this area”?
· What are the reasons for grating EU citizens without a European Health Insurance Card limited healthcare rights?

We request that the Committee concludes that:
· the State Party should give irregular migrants and destitute mobile EU citizens without a European Health Insurance Card the right to all necessary healthcare on the same basis as others.


January 2020
Signed by:

The Church City Mission
Norwegian People’s Aid
Humans in Limbo
The Norwegian Centre Against Racism
The Norwegian Psychological Association
Norwegian Organisation for Asylum Seekers
Church of Norway Council on Ecumenical and International Relations
Norwegian Nurses Organisation
The Human Rights Committee of the Norwegian Bar Association
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