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National Guarantor for the rights of persons detained or deprived of liberty 

The National Guarantor [Garante Nazionale, hereinafter NG] for the Rights of Persons Detained or Deprived of Liberty, its Independence and its Operation
1. The NG was established in Italy as an independent National Authority by a law adopted in February 2014 (Law No. 10 of 21 February 2014. It is a collegial body composed of a Chairman and two Members, namely the NG Board. 
After OPCAT’s ratification and implementation by law (Law No. 195 of 9 November 2012, n. 195), the NG was designated as National Preventive Mechanism under OPCAT, in April 2014. The Chairman and one of the two Members were appointed by the President of the Italian Republic in February 2016; the remaining Member in March, again trough a presidential decree. The President issued each decree, after consulting the relevant Parliamentarian Commissions. This consensus is important, effective and not merely formal: after the negative opinion of the Parliament about one specific candidate, a new name was proposed for the NG Board.
The Chairman is a former President of CPT (European Committee for the Prevention of torture and inhuman or degrading treatment or punishment, Council of Europe) and of PC-CP (Council for penological co-operation). In the past, he was deeply engaged in the world of NGOs, founding, inter alia, a prominent Association working the area of deprivation of liberty. One of the two Board Members is a lawyer and the other one is a journalist, having decades of experience with NGOs operating in the prison sector. Thus, at present, the Board of the monitoring body is complete and well balanced under the gender perspective. 
The law establishing this Authority, clearly enshrines the independence of the Board, due to: a) the appointment of the Members by the President of Republic, after consulting the Parliament; b) the provision of just one five years term of the mandate; c) the impossibility of their removal by any authority, unless criminally sentenced. The Board reports to the Parliament on annual basis.
An amendment to the law setting up the body, adopted in December 2015 (Article 1, paragraph 317, of Law No. 208 of 28 December 2015) reviewed the initial lack of emoluments for the activity and provided for granting the allowance for the Chairman and Members: so, strengthening the independence of the body.
2. The Office of the National Authority (the NG Office) is the technical body assisting the Board in its activity. It has been operational since March 2016 after recruitment of sixteen members by an independent selection made by the Board from the permanent staff of Justice (about 80.000 people) and Interior Ministries. They are dedicated professionals and have been identified in full autonomy and independence by the Authority, in the different areas of professional expertise (legal, educational, administrative, IT and security). 
As they are exclusively employed by the Authority, they take orders and report only to it. It entails that they cannot be displaced to other offices unless so decided by the Chairman of the Authority (Article 4, para. 2, of Minister of Justice Decree No. 36 of 11 March 2015, hereinafter MD). Indeed, such a legal provision is the basis for the functional independence of the Office’s staff. Presently, the NG is recruiting six more staff members; the relevant selection is going on following the same procedure [interpello pubblico].

3. The above mentioned MD, in its introduction, when defining the functional and operational independence of the new body, makes explicit reference to the law on the “Ratification and implementation of the Optional Protocol to the UN Convention against Torture and other cruel, inhuman or degrading treatment, done at New York on December 18, 2002” (Law No. 195 of 9 November 2012) and, in particular, to Articles 17 et seq. of the Protocol. 
In addition, Article 2(b) states that the Authority shall adopt a Code of self-regulation of the Office’s activities (SRC) in full compliance with the OPCAT principles. Thus the rules governing the operation of the body, the guiding principles of its conduct, of the conduct of the members of the Office and of all those who, for whatever reason, cooperate with the Authority, comply with the OPCAT principles.
The Authority adopted the SRC on May 31, 2016 as amended and it is accessible on the NG website (www.garantenpl.it or www.garantenazionaleprivatiliberta on-line since 7 June 2016). 
4. The Chairman and the Members of the Board as well as those of the Office, work in Rome. The NG headquarters are located in via San Francesco di Sales 34 (Article 6 of the Code of self-regulation of the activities of the Office), where on 27 April 2016 the first press conference to launch the new body was held. 

5. Article 2 SRC underlines that the Authority functions shall be carried out in compliance with the powers conferred by the 2014 law setting up the body and by the regulation in the already mentioned MD; so, in accordance with the principles set out in Part IV, Articles 17 to 23, of the OPCAT.

In listing the functions of the Authority, the SRC specifies, inter alia, that it shall examine – on a regular basis – the conditions (legal as well as material) of persons deprived of their liberty in any place where they are accommodated, including mobile places (i.e. in all places of deprivation of liberty, however described and whatever are the responsible authorities in charge for them, as enshrined by Article 4 OPCAT). It shall actively work in order to improve their treatment and conditions, so preventing inhuman or degrading treatment and even torture, by strengthening the safeguards through recommendations to be addressed to the relevant authorities. For such a purpose, the NG delegations visiting the places should identify shortcomings possibly leading to a violation of fundamental rights of the persons concerned. 
Article 3 SRC explicitly states that the NG freely exercises its mandate carrying out unannounced visits to any place, following its own program without any interference by the governmental (national or local) authorities.
Exchanging views with the authorities, having full access to documents as well as free and private access to persons are crucial in exercising the GN mandate. In addition, the exchange of information and the cooperation with the Subcommittee on prevention of torture (SPT) and with the NPMs of other States party to OPCAT, is decisive for the coordination of the system provided for by the Protocol and the adoption of similar standards in different countries. The outcome should be a strong protection from torture and inhuman or degrading treatment or punishment at the national, regional and global levels.

6. The GN is legally requested to report to the Parliament on annual basis. This Annual Report, including the recommendations (about amendments to law, byelaw and their actual implementation) is forwarded to the President of Republic, the President of the Constitutional Court, the Presidents of both Chambers of the Parliament, the Prime Minister and the Ministers of Defence, Justice, Interior and Health. It is published on the NG website.
Therefore, this Authority is clearly outlined and operational as a body to prevent torture and inhuman and degrading treatment.
7. Through its Annual Report, the NG makes observations and recommendations that can directly guideline the legislative activity. In particular, the Authority is requested to formulate opinions about the draft legislation concerning the areas of its mission. This practice is in fact already in place, since the NG has already been involved by the Justice Parliamentary Committees in order to give opinions about the legislation under scrutiny by the Parliament..
8. The GN makes use of facilities and resources made available by the Ministry of Justice, other State Administrations, as well as EU and international Organizations operating in line with the objectives of the law establishing the Authority and in full compliance with the principles of the UN Protocol. 
Therefore, contrary to what was affirmed in the Report of the 2016 SPT visit to Italy, the NG is not established within the Ministry of Justice. In fact, it uses the resources explicitly allocated by the annual national budget to that Ministry for the functioning of the NG and not available for any other use. However it is not included in the Ministry’s hierarchical structure (the Ministry of Justice cannot give orders or interfere with its programs) and cannot be considered as one of its branches. 

The same independence is established in relation to all other Authorities concerned by its action.
9. To sum up, in line with OPCAT Article 17 et seq. (in particular with Article 20), the NG SRC (Article 3) highlights the power to have access to places, persons and documents without restrictions (except for the need to obtain the consent of the person deprived of his/her liberty, in order to examine documents contained in his/her personal file, in particular health documents). Monitoring visits are unannounced.
Moreover, the SRC (Article 4) lays down the guiding principles of the activity: first, its independence in compliance with OPCAT principles; second, its financial autonomy as the Italian budget law makes available the “necessary resources for [its] operation”, on the basis of the NG request and it is up to the NG any decision concerning their use; third, the obligation to protect the confidential information obtained; forth, the obligation of confidentiality about what has been acquired during the institutional visits and, in general, the obligation of confidentiality about the outcome of the visits, until the Report on the visit and possible Response by the authorities are published; fifth, the obligation to timely forward any notitia criminis committed against persons deprived of their liberty to the prosecutorial authorities; and, sixth (last, but not least) the protection from possible reprisals. 

About the latter, the NG is actively committed to ensuring that no one (public authorities or public officials) orders, applies, permits or tolerates any sanction against any person or organization for having communicated any true or false information to the Authority and, more generally, that no kind of prejudice is suffered. 

10. Furthermore, the NG has started a large-scale activity in the various fields of deprivation of liberty, in a totally independent and remarkably effective way considering its recent launch. 

In that connection, taken into account the law establishing the Body as well as the Directive 2008/115/CE (i.e. EU Directive of the European Parliament and of the Council of 16 December 2008, n.115, on “Common standards and procedures in Member States for returning illegally staying third-country nationals”, transposed into national legislation by Law Decree 23 June 2011 n.89, converted, with amendments, into Law 2 August 2011 n.129) the NG constitutes the effective and independent forced-return monitoring system that the European Union Member States shall provide for (Directive 2008/115/CE, art. 8, par. 6). The EU appreciated its activity and, after over a year of smooth functioning, closed a long standing infringement proceedings against Italy for incompliance with obligations under the Directive.

In the NG’s opinion, this activity should be aimed at protecting human rights of the persons concerned. However the NG carries out this parallel activity in clear distinction from that conferred by its appointment as NPM. Nevertheless, the knowledge coming from this monitoring activity, as well as the skills requested to the staff in order to perform it, are very useful in the context of its general activity in the migration area. 
11. The areas of the NG’s assessment of the deprivation of liberty are: 
a) criminal matters namely the ‘penal area’ (pre-trial and post-trial custodial facilities for both adults and minors, including the implementation of community sanctions and measures; residences for psychiatric security measures ); 
b) police custody facilities (deprivation of liberty by law enforcement agencies); 
c) administrative detention of irregular migrants (including the de-facto deprivation of liberty in the so-called ‘hotspots’) and forced returns; 
d) compulsory health treatments and care homes for disabled or elderly persons. 
12. As for the working method, monitoring activity is carried out by means of regional visits; ad hoc visits; thematic visits; follow up visits; monitoring of return flights.

12.1.   Regional visits concern a Region (or part of it). The NG organised it on a periodical basis. It is free to choose a variety of establishments to be visited, taking into account the information received from the Regional Guarantors and NGOs. 
12.2.  Ad hoc visits are carried out when requested by the circumstances on the basis of the information gathered (from local Guarantors, NGOs, individual petitions, et cetera).

12.3.  Thematic visits aim at monitoring places of the same area of deprivation of liberty (e.g. administrative detention of migrants).
12.4. Follow up visits aim at checking the implementation of recommendations made on occasion of previous visits. 
12.5.  Moreover, as said, the NG is entitled to monitor the entire procedure concerning return flights (identification, transfer, waiting time, boarding, use of special means, rules implemented during the flight, disembarkation, handing over to the local authorities and related safeguards).

As outcome of a visit, the GN drafts a Report including remarks and recommendations addressed to the Public Administration visited. The relevant Administration may submit a Response with its own observations, usually, within 20 to 30 days. The Report and the Response, if any, are published on the National Guarantor’s website after the expiration of the said deadline.  
The Role of the NG in the Draft legislation

13. About the newly adopted law on the crime of torture
As for the crime of torture, an awareness raising action has been launched by the National Guarantor among different relevant actors. The National Guarantor encountered the President of the Chamber of Deputies and the President of the Senate of the Republic as well as the Chief of State Police and the Commanding General of Carabinieri Corps. On occasion of these meetings the NG called upon the Italian authorities to fully comply with the UN Convention against torture as the Penal Code still did not contain an explicit provision sanctioning the crime of “torture”: the articles theoretically suitable for the prosecution of ill-treatment and torture by law enforcement officers were not effective in practice due to the possibility of quickly dismiss the case. In fact these articles (concerning lesions, abuses etcetera) do not assume the absolute gravity of torture and the sanction they provide for is not proportional to such a gravity. Moreover the NG made it clear that the legislation in that matter should be in compliance with the precepts of the 1984 United Nations Convention against Torture.
The Italian Parliament adopted a new law introducing the crime of torture in the Penal Code on 14 July 2017 (law 14 July 2017 no. 110). The NG expressed some dissatisfaction on the final wording of the law; in particular, not to have fully reported the definition of the offense emerging from the text of the UN Convention. However the NG believes that the adoption of this law is an important step forward and that this new legal provision can have a positive effect in the fight against torture and other forms of ill-treatment. The NG considers that having this crime included in the Penal Code is a positive signal of not tolerance of any form of ill-treatment. Any interpretative difficulties may be remedied by the case law that will develop in its concrete implementation.
14. About the amendments to the Law on execution of sentences
In late 2015 and 2016 the Italian Government launched a broad consultation on the Penitentiary Law, which, after more than 40 years from its adoption, require significant revisions. To this end 18 working panels were drawn up on various aspects of the execution of penal sanctions (so-called “Stati generali dell’esecuzione penale”)., involving academics, cultural operators, people working in prison or in the implementation of community sanctions and measures, judges, lawyers, volunteer and associative exponents, intellectuals. They worked for six months and adopted final documents presented in a final Conference in the presence of the President of the Republic. These documents constitute the basis for the working of three Commissions set up by the Minister of Justice in order to amend the Penitentiary Law.
The three Commissions are finishing their job by finalising the texts of the amendments to be proposed to the Parliament. The NG will receive these texts before their transmission the Parliament and it is requested to express its opinion and make possible proposals and/or comments.  Just in these days the NG is receiving the texts and their examination has begun.
The “NPM net” of Guarantors
As for the designation of the Garante Nazionale (NG) as National Preventive Mechanism under OPCAT, its mandate includes coordinating the network of local Guarantors, formed by institutions already in place or to be set up at regional and city levels.
At the start of the activity of the NG, local Guarantors were present and operating in 12 Regions, 9 Provinces and 41 Municipalities. Obviously their mandates were not homogeneous as they had been nominated on the basis of regional laws, provincial con municipal decisions and so on. In some cases their mission was only focussed on prisons and not extended to other areas of deprivation of liberty; in some cases they were not elected but appointed under a decision taken by the Mayor of their town or by  of the Head of the executive power of the Region. Therefore the NG engaged itself in a strict and continuous dialogue with the local authorities in order to amend the local laws establishing the Guarantor. In parallel, a consultation was opened with those Regional Assemblies that were still examining a proposal aimed at establishing a Guarantor in their territory. 
Therefore the NG continues working to build up a network of local Guarantors fully  complying with the provisions of the OPCAT. For the time being the main attention is focussed on Regional Guarantors.

According to a Document of Intents and Rules drafted by the NG, a Regional Guarantor should  observe the following requirements in order to be included in the network composing the NPM:

1. The local Guarantor should meet appropriate independence and autonomy criteria. In particular, the Guarantor shall be elected by the Legislative Assembly; the duration of its mandate shall be independent from the duration of the Institution that appointed him/her. 
2. The local Guarantor’s mandate shall refer to any form of deprivation of liberty. It means that the Guarantor shall be allowed to visit any place where persons are or may be deprived of their liberty, as established in article 4 of the OPCAT.

3. The local Guarantor shall respect the principle of co-operation with the Authorities as they are the first interlocutors of the guaranteeing bodies. The mutual collaboration framework shall be finalised to the overall improvement of different systems of deprivation of liberty. This approach shall not certainly exclude the possibility that, when the authorities concerned are silent and unresponsive to the observations and recommendations formulated, the Guarantor can address to the community, pointing out to the media both any situation deserving attention and the institutional non-fulfilment of others.
4. The local Guarantor shall respect the principle of confidentiality. In particular, the Guarantor shall protect any collected confidential information; keep confidential the preliminary activity, information and documentation concerning unannounced visits as well as the information collected during the visits. The Guarantor shall keep confidential the results of any institutional visit till the publication of the Report, which shall be provided after a lapse of time allowing the authorities concerned to send their feedback with observations and responses. Furthermore, all communication between the NG and the local Guarantors and vice versa, shall be confidential, unless other decisions are taken. 
For the time being about seven Ragional Guarantor either already subscribed these points or are in the process of doing it. On occasion of the 2017 meeting of the UN Committee Against Torture (Geneva, November 2017), the Italian National Guarantor will produce the list of those Regional Guarantors that can be considered as part of the network of Guarantors constituting the Italian NPM at 31 October 2017, as foreseen by the Note of the Permanent Mission of Italy to the International Organisations (Reg. OHCHR Registry 28 April 2014).
Obviously, the constructive work by the NG  aimed at including more local Guarantors – not only Regional ones – will continue, on the basis of the above reported parameters.
Rome, 12 October 2017 




Mauro Palma
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