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[bookmark: _heading=h.30j0zll]Introduction

This report is submitted to the Committee on Economic, Social, and Cultural Rights in anticipation of the Committee’s upcoming review of the Republic of Azerbaijan’s compliance with the International Covenant on Economic, Social, and Cultural Rights (ICESCR). The report is submitted by the following organizations: Nafas LGBT Azerbaijan Alliance, Minority Azerbaijan and AZAD LGBT Collective.
The purpose of this report is to direct the Committee’s attention to serious and ongoing violations of the Covenant rights of persons with diverse sexual orientations, gender identity and expression, and sex characteristics (SOGIESC) in Azerbaijan. In particular, this report focuses on Azerbaijan’s violation of its obligation to guarantee the enjoyment, without discrimination on the basis of sexual orientation and gender identity, of the following rights: 
· Non-discrimination (article 2(2))
· The right to work (articles 6 and 7); 
· The right to education (article 13).
Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (ICESCR-OP) was signed by the Republic of Azerbaijan in 2009. At the 2nd cycle of UPR in 2013, Azerbaijan accepted the recommendation made by Spain to ratify ICESCR-OP[footnoteRef:1]. At the 3rd cycle of UPR in 2018, Portugal and Spain again recommended Azerbaijan to ratify the optional protocol and this time state left that recommendation by just noting it[footnoteRef:2]. In the concluding observations on the third periodic report of Azerbaijan, the Committee also recommended the State to ratify the ICESCR-OP[footnoteRef:3]. Nevertheless, to date, the ICESCR-OP has not yet been ratified and in its fourth periodic report, the state highlights that the inter-state approval is required for the ratification of the Optional Protocol[footnoteRef:4]. [1:  UPR 2013/A-109.5 | https://www.upr-info.org/sites/default/files/document/azerbaijan/session_16_-_april_2013/recommendations_and_pledges_azerbaijan_2013.pdf]  [2:  UPR 2018/N-141.1 | https://www.upr-info.org/sites/default/files/document/azerbaijan/sesion_30_-_mayo_2018/azerbaijan_2rp.pdf]  [3:  E/C.12/AZE/CO/3 | Paragraph 26]  [4:  E/C.12/AZE/4 | Paragraph 26 ] 

[bookmark: _heading=h.1fob9te]If we take into account the ability to submit claims at the international level, it proves the vitality of ratifying the Optional Protocol whereby benefiting from the complaint mechanism we can submit claims against violations of economic, social and cultural rights of LGBTI people in Azerbaijan. 
By all means, the Optional Protocol could become an important and practical human rights mechanism that will not only enable the access to justice where LGBTI people cannot seek within the country but also will open avenues for remedies for structural and systemic violations of rights that highlighted in this submission.

Overall situation 

Discrimination against LGBTI people is more widespread and socially accepted than discrimination against any other group in Azerbaijan. The Williams Institute’s “Global Acceptance Index (GAI)” shows that Azerbaijan has the lowest score on social acceptance of LGBTI people among the 141 countries around the world – 0.96 out of 10[footnoteRef:5]. According to ILGA Europe’s annual report for 2019, Azerbaijan has been ranked the worst place in Europe to live as an LGBTI citizen and has been ranked 49th in the list of 49 countries in Europe with only 3% level of the respect of human rights and full equality[footnoteRef:6]. It should be noted that Azerbaijan has been in the last place on the same list since 2015. [5:  Table A.2. Ranking countries by their Global Acceptance Index (GAI) score | https://williamsinstitute.law.ucla.edu/wp-content/uploads/Polarized-Progress-April-2018.pdf]  [6:  Annual Report by ILGA Europe for 2019 | https://rainbow-europe.org/country-ranking] 

The human rights situation of LGBTI people has been exacerbated over the past four years and there are several reasons behind it. According to 2017 ILGA-RIWI Global attitudes survey, 40% of the respondents in Azerbaijan believed that people who engage in romantic or sexual relationships with people of the same sex should be charged as criminals[footnoteRef:7]. LGBTI people are struggling with the oppressive social construction of gender and related norms, and at the same time, there is the lack of legal protective measures available for LGBTI.  [7:  With 32% of the respondents from Azerbaijan being strongly agree with the mentioned statement. To compare, same indicator on Turkey amounted to only 15% of the respondents, in Russia there were 19%, and in Kazakhstan there were 24%. See: https://ilga.org/ilga-riwi-global-attitudes-survey. ] 


The negative cycle of LGBTI persons’ limited opportunities in education, the reflection of the oppressive societal norms in the work climate, and the absence of legal support lead to limited opportunities in employment available for LGBTI individuals. These factors result in weaker capacities and poverty of this population.

A perfect example of the overall situation of LGBTI persons in Azerbaijan – widespread abuses, including by police, lack of any effective protective measures and consequently additional violations of economic, social and cultural rights – is the following case.

In September 2017, 83 gay man and transgender persons were, not for the first time, arrested and sentenced under articles 510 (“minor hooliganism”) and 535.1 (“resistance to police order”) of the Code of Administrative Offences of Azerbaijan[footnoteRef:8]. They were arrested in public places, private apartments or working places based on “their gay behavior”. The survivors were then targeted to torture and ill-treatment in detention by police officers. During the Court of Appeal hearings of 45 lodged cases, victims manifested that after denying being sex workers they were beaten, tortured with electric shocks, forced to undergo traumatic medical examinations without their consent, head shaving, sexually abused, were forced to reveal their friends and sign fake statements. As the victims claimed during the court hearing, the way of treatment/language of judges, court employees, police officers toward the detained people wasn`t adequate but instead very discriminatory and insulting of dignity. Moreover, after the mass arrests, many victims/survivors faced additional problems in realization of their social and economic rights, including evictions, due to the disclosure of information about them by police[footnoteRef:9].  [8:  RFERL  |  https://www.rferl.org/a/azerbaijan-lgbt-crackdown/28811188.html]  [9:  Information collected during the implementation of programmes by Nafas LGBT Azerbaijan Alliance and Minority Azerbaijan] 


In October 2017, the UN human rights experts, including the Independent Expert on sexual orientation and gender identity, the Special Rapporteur on health, and the Chair-Rapporteur of the Working Group on Arbitrary Detention, urged Azerbaijan to act after receiving credible reports of these human rights abuses against gay and transgender people, including arbitrary arrests and ill-treatment, torture and forced medical examinations in detention[footnoteRef:10]. A joint urgent allegation by the Working Group on Arbitrary Detention, the Special Rapporteur on health, the Independent Expert on sexual orientation and gender identity, and the Special Rapporteur on torture, has been sent to the Government on Azerbaijan regarding the mass arrests of gay men and transgender persons in September 2017[footnoteRef:11]. The European Court of Human Rights already started communication process of 25 cases related to the September Arrests[footnoteRef:12].  [10:  UN rights experts statement | http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22230&LangID=E]  [11:  9 Oct 2017, AZE 2/2017 | https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=23369 ]  [12:  Application no. 17184/18, A against Azerbaijan and 24 other applications, communicated on 26 Feb 2019 | http://hudoc.echr.coe.int/eng?i=001-192028.] 


1. [bookmark: _heading=h.3znysh7]Non-discrimination – Article 2(2)

1.1 SOGIESC are covered by article 2(2) of the ICESCR under the “other grounds” clause, which means that Azerbaijan has an international obligation to protect LGBTI persons from any discrimination. However, no measures, including the elimination of SOGIESC-based discrimination in access to health care, employment, and education through specific policies, action plans or strategies, have been taken by Azerbaijan.
1.2 The only law in place that addresses protection from sexual harassment on the ground of sexual orientation, the Gender Equality Law (2006) fails to cover GIESC and all other forms of discrimination in political, economic, social and cultural life. Even the term “gender” is still restricted in Azerbaijan to heterosexual men and women and the social aspect of relationships between them.
1.3 Though the right to freedom of association is not covered by ICESCR, the presence of NGOs capable of advocating for equal economic, social and cultural rights of LGBTI persons and providing relevant services to the community in the absence of any public programmes, is crucial. At the same time, NGOs aiming at supporting LGBTI persons’ rights, including those enshrined in the ICESCR, face significant struggles in Azerbaijan. For instance, the applications submitted by the Nafas LGBT Azerbaijan Alliance in order to get an official registration have been left without any official response twice by the Ministry of Justice, and no explanation has been provided by the officials. As far as unregistered activities of NGOs are considered illegal and even a crime under Article 192 of the Criminal Code of Azerbaijan, Nafas had to stop its in-country activities.  
1.4 LGBT people in Azerbaijan face violations of their right to housing, including evictions. For example, according to the testimonies of several victims of arbitrary arrests conducted in 2017 (the case described in more details earlier in this report), they suffered from discrimination in the rental housing market or evictions. They and their friends have been evicted by their renters as a result of information about their identities disclosed by local police officers. It is known that dozens of lesbian, gay and transgender victims experienced this kind of evictions.
1.5 The lack of any institution, such as marriage, registered partnership or civil union, available to same-sex couples in Azerbaijan, limits the access to any family-related social and economic rights only to heterosexual unions. This gap increases same-sex couples’ inequality and discrimination in so many fundamental spheres of lifetime such as taxes, ownership over common property, usage and order rights and property distribution, joint adoption, succession to a tenancy, health insurance and access to medical care, domestic violence, alimony, as regards death and inheritance, extend access to survivor’s pensions, etc.
1.6 The absence of necessary legislative and administrative measures toward legal recognition of gender identity is a huge problem for transgender persons. Lack of legal gender recognition hinders their access to economic, social and cultural rights. There were individual cases where transgender people were able to change their ID, but only through court proceedings. In all of these cases gender reassignment surgery (GRS) and sterilization were required by courts for legal gender recognition, and the applicants also had to acquire and submit a doctor's certificate stating that the person has completed the full transition process. However, the domestic legislation neither prohibits nor regulates GRS. The only law in force in this area is the Law of the Republic of Azerbaijan “On transplantation of human organs and /or cells/tissues”[footnoteRef:13]. It establishes who can perform the transplantation and in what institutions these operations should be performed, but there is no clear provision on GRSs and GRSs did not list explicitly in the transplant procedure. In other words, GRS is not prohibited in Azerbaijan. However, the issues regarding how and where these surgeries should be performed and what specific procedures should be followed by those wishing to perform this procedure are not regulated. This creates a special gap in the legislation, leading to many problems also in practice. Transgender individuals are also denied access to free of charge hormone treatment and psychological support. Personal health insurance is too expensive to meet those costs. [13:  The Law “On transplantation of human organs and /or cells/tissues” | http://e-qanun.az/framework/85 ] 

I had to take a testosterone hormone therapy and I tried to figure out how to take it. I was looking for doctors who had to measure and determine the appropriate dose. I have visited 7-8 doctors and all of them did not admit it, saying that surgery and related procedures are permitted only by a court order. To obtain a court order, however, you must obtain a family permit, regardless of your age. I couldn't say it to my family in any way, so I could not start with my therapy[footnoteRef:14]. (A.S., a transgender man, 24 years old)  [14:  Interview with A.S. (in Azerbaijani) | https://minorityaze.org/en/49-i-couldnt-look-at-myself-on-a-mirror ] 

1.7 This also presents a problematic view or assumption for intersex people. In Azerbaijan, the national identity card, educational and other official documents are among the struggle areas for intersex persons, as they bear only female and male gender binaries. It is a site for discrimination and inequality, as intersex persons struggle to have an appropriate gender allocated for them and it is therefore disconnected to the reality of those in the gender margins. It is also known that intersex born children are subjected to genital surgery and consequences of it are emotional, physical, mental and health-wise fatal.
In September 2016, the Ministry of Health commented on an operation carried out on a 12-year-old intersex child. The operation took place at a private clinic in Baku and the Ministry stated in media reports that they “…received the relevant documents from the Ministry of Health and Forensic Medicine, which allow us to do this operation. This operation is carried out lawfully. Even a little bit too late. This operation should be carried out before the child is aware of their gender.”[footnoteRef:15] [15:  ILGA Europe, 2017 Annual Review. Page 51, Paragraph Bodily integrity | https://www.ilga-europe.org/sites/default/files/Attachments/annual_review_2017_online.pdf ] 


[bookmark: _heading=h.2et92p0]Recommended Questions

Considering the article 2 paragraph 2 of the Covenant and taking into account the Committee’s general comment No. 20 (2009) on non-discrimination in economic, social and cultural rights:
· Please indicate whether steps have been or are being taken to adopt comprehensive anti-discrimination legislation;
· Please provide information on whether domestic legal framework, including Constitution and the Law on Gender Equality (2006), effectively prohibit discrimination on all grounds, including sexual orientation, gender identity and gender expression, and sex characteristics, in particular in the field of education, health care and employment.
Considering one of the components of the right to health, – right to control one’s health and body, – identified by the ESCR Committee in General Comment No. 14:
· Please provide information whether the State party plans to establish transparent and accessible procedure for legal gender recognition to facilitate the enjoyment of the Covenant’s rights by transgender and intersex persons;
· Please also provide information on the number of surgeries performed on intersex infants and children; on the measures taken to address the severe physical and mental risks facing by intersex infants and children undergoing such surgery without free and informed consent; and whether the State party intends to address the problems caused by the performance of such surgery.

2. [bookmark: _heading=h.tyjcwt]The right to work – Articles 6 and 7
 
2.1 The principle of prohibition of discrimination, which is enshrined in the Constitution of Azerbaijan, as well as in the Law on Gender Equality, the Labor Code and several other laws, applies to all aspects of employment. Particularly, Article 16 of the Labor Code prohibits discrimination on several grounds. However, no explicit prohibition of the discrimination on the grounds of SOGIESC has hitherto been added to the Labor Code[footnoteRef:16]. [16:  The Labor Code of Azerbaijan (in English): https://www.ilo.org/dyn/natlex/docs/WEBTEXT/54131/65184/E99AZE01.htm.] 

2.2 In Azerbaijan, LGBTI people face two kinds of discrimination: (1) exclusion when seeking to enter into the workplace; and (2) once on the job, harassment and few opportunities for advancement. 

2.3 According to the results of the survey conducted in 2014 by Nafas LGBT Azerbaijan Alliance, encompassed such fields as tourism, banking and trade malls, and included 496 representatives of these businesses, the climate of business in Azerbaijan is not LGBTI friendly. 64% of the respondents did not want to work with LGBTI persons together and overall, 60% has a negative attitude towards LGBTI persons, and same 60% would not hire an LGBTI person if they were an employer. 

2.4 LGBT people may disguise their true sexual orientation and gender identity and pretend to be heterosexual and cisgender in order to avoid discrimination or harassment. Found pieces of evidence indicate that hiding one’s sexual orientation and gender identity at work appears to be linked to a number of negative working life outcomes. It is important to note that the indicators of perceived discrimination would be much higher, and the number of incidents of discrimination in the workplace (unlawful dismissals, refusals to promote) would be significantly greater if more employees did not hide their sexual orientation or gender identity. Having the fear of being discriminated against in a hostile condition every day could be stressful and may have a negative impact on the individual’s productivity, self-esteem, depth of friendships, and the ability to work as part of a team[footnoteRef:17]. If discriminated against or harassed, many LGBTI people do not dare to take action, often out of fear of being disclosed or because they do not believe that authorities and legal procedures would be helpful. [17:  Information collected in the course of implementation of our programmes] 


2.5 Based on the evidence, another main problem occurs during the conscription military process that has a huge influence on gay man’s access to economic rights. Every gay men who was out about his sexual orientation, is directed to the psychological dispensary with diagnosing 18B (affective retentions, mid-level personality disorders easily caused reactive phases, appearing as signs of instability of vegetative nerve system, psychopathy, pathological development of identity). Later this occurs in their certificate of military service that makes their access to the legal labor market practically impossible. In practice, every male citizen is being asked for the military certificate by employers that affect the decision-making process.

I was not able to serve in the military because of the 18B description. This created an odd situation for me, I have been denied by every employer because of my “mental health” condition. Later it became difficult for me literally to pay my bills, I had no job, no income and I had to move to Turkey where I could work in the shadow market. (A.Y., a gay man, 23 years old)

2.5 Transgender and intersex persons do not have effective access to the labor market due to the absence of legal gender recognition. The resulting mismatch between the gender identity and expression of the person and the sex/gender marker on their identity documents can create mistrust among potential employers, as well as focusing attention on the candidate’s gender identity and expression rather than their suitability for a job.
I graduated from university with honors, but I couldn’t work. Because of my appearance, all [my] applications were rejected. I cannot stand in front of the mirror every day and see that look which never was my true-self. I refused to dress what employers and society wanted from me. But I also need to pay my bills and cover the transition expenses. Health insurance doesn’t cover such expensive expenses. (Z.T., a transgender woman, 26 years old)

2.6 Many of gay men and trans people feel forced into sex work because of the absence of employment opportunities. According to the Article 308 of the Code of Administrative Offences of Azerbaijan, sex work is illegal. This law is used by authorities as a tool for oppression and persecution against transgender women and cisgender gay men. Most of the time state uses the Law on the Fight Against Illness Caused by HIV to justify their actions. This strategy allowed the authorities to gain wider public support to continue prosecution of gay men and transgender women periodically. 

[bookmark: _heading=h.3dy6vkm]Recommended Questions

Taking into account the State party’s obligations under Article 6 of the Convention recognizing the right to work, and Article 7 recognizing the right to just and favorable conditions of work, please clarify:

· What steps, including specifically any legal measures, training programmes and informational campaigns, have been put in place to elimination discrimination based on sexual orientation, gender identity and gender expression and sex characteristics in all areas and dimensions of work, including hiring, promotion, dismissal, remuneration and working conditions, and in both public and private sectors;

and 

· Whether the State party plans to repeal the “18B” diagnosis from the Classification of Diseases List of the Military Cervices that affects gay individuals and, consequently, their rights to work?
[bookmark: _heading=h.1t3h5sf]3. The right to education - Article 13

3.1 The right to education is regulated by the Constitution of the Republic of Azerbaijan, the Law of the Republic of Azerbaijan on Education, other normative legal acts concerning education, and international treaties to which the Republic of Azerbaijan is a party. Although the national legislations declares that everyone has equal access to education and prohibits discrimination regardless of sex, race, language, religion, political view, nationality and social status, the law does not explicitly mention SOGIESC among the protected grounds.
3.2 LGBT students are constantly bullied at school because of their sexual orientation, gender identity and self-expression by other students, and oftentimes, by faculty and other school staff. The lack of policies or programs at schools to prevent bullying, mobbing and other forms of discrimination for sure affects LGBT students’ academic performance and, therefore, their access to higher education institutions.
I was being bullied because of my sexual orientation at middle school by one classmate. When teachers found out about this, I was made to stand beside that one guy in front of the entire class and present my facts to “protect myself” while others sat there and watched the process and evaluated my reasons “to prove that I was not, in fact, gay”. It reminded me of a courtroom with the judge and the jury.  (M.K., a non-binary person, 20 years old)
3.3 One of the reasons behind stigmatization and bullying at schools is in the curriculum itself. When the curriculum does not reflect the fundamental human rights, gender equality, peace and non-violence, and human diversity, it not only makes bullying look normal and natural but also creates a new path for new cases. The lack of knowledge and information holds grounds for bullying, oppression and mobbing against LGBTI students at schools and in other learning environments.

3.4 The government has been developing a new curriculum for three years, and it will be the first comprehensive sexuality education curriculum in Azerbaijan[footnoteRef:18]. However, the success of the program will rely on its implementation by teachers who are often poorly qualified and have a biased attitude against sex education. The new curriculum also fails to appropriately address a variety of sexual orientations, gender identities, behaviors and experiences. [18:  Azerbaijan is rolling out a new sex-education curriculum | https://eurasianet.org/azerbaijans-new-sex-ed-curriculum-targets-sex-selective-abortions] 


A while ago, mistakes groundless in medical terms were found by our organization in a textbook on “Family Psychology” taught in the Faculty of Psychology of the Azerbaijan Teachers Institute. The “Family Psychology” textbook was published in 2015 and approved by the Ministry of Education. It is used as a curriculum material in the Azerbaijan Teachers Institute. It describes homosexuality as an “abnormal sexual orientation disorder” and pathology, alongside with pedophilia and necrophilia. Also, it is mentioned that homosexuality occurs mainly in psychopaths. There is also a sentence about homosexuals being sick people.
3.5 Hostile school environment has a great effect on students’ mental health. It not only keeps them from learning but also damages their psychology. There is a lack (zero) of trained counselors to assist the vulnerable groups and deal with such situations like bullying based on perceived SOGIESC, and it affects students negatively. There are also no tools/ guidelines offered by schools for students to protect themselves from prejudice, violence or stigmatization. Students with damaged self-esteem and psychological state do not seem to succeed in the future. When reaching out to people who are currently studying or had been studied, while preparing this submission, we found out that the majority of interviewers said they attempted suicide one or two times during their school years. And Azerbaijan failed to take steps to prevent the root causes of suicide, including by not addressing discrimination and stigma against LGBTI people.
When I was in college, other students would hint at some of my feminine behavior. I was sick and tired of some girls making fun of my clothing and manner, hearing words like "let's get him naked and see if it is a boy or a girl", "would learn if he was beaten up", "it's a psychological illness". It was affecting me negatively. I was getting depressed and distanced. I could feel from some teachers' an attitude that they were being strict with me just because of my orientation. I couldn't even complain to them. Besides feeling terrible, I was usually alone, wasn't leaving the classroom. I felt depressed and frenzy. (C.O., a gay man)
I had problems with my identity during my school years, but at that time I didn't realize I was transgender. I have always had problems communicating with people of the same gender who are born with the same sex and I have always been misunderstood. In one point I believed that – I’m the wrong one and decided to end all of this suffers when I was already 17. Six years have passed since that day and now I’m talking to you. (C.O., a transgender woman, 23 years old)
[bookmark: _heading=h.4d34og8]
Recommended Questions



Considering the Committee’s General Comment No. 13 where it specifies that education must be accessible to all “in fact” as well as “in law”, please provide information:
· Whether the State party plans to adopt anti-bullying policy against harassment in schools, paying particular attention to lesbian, gay, bisexual and transgender children or children of lesbian, gay, bisexual and transgender families;
· Whether the State party has been taken specific measures to raise awareness of the rights of lesbian, gay, bisexual, transgender and intersex persons among teachers and other school staff, and to combat bullying and assaults against lesbian, gay, bisexual, transgender and intersex children and young people at education settings; and
· Whether sexuality education curriculum includes or if there are any plans to include in it`s appropriate education on a variety of sexual orientations, gender identities, behaviors and experiences.
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