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2. THE CANADIAN HUMAN RIGHTS COMMISSION

The Canadian Human Rights Commission (CHRC) is Canada’s national human rights institution. It has been accredited “A-status” by the Global Alliance of National Human Rights Institutions, first in 1999 and again in 2006, 2011 and 2016.

The CHRC was established by Parliament through the Canadian Human Rights Act (CHRA) in 1977.
 It has a broad mandate to promote and protect human rights. The Constitution of Canada divides jurisdiction for human rights matters between the federal and provincial or territorial governments.

The CHRC protects human rights by investigating human rights complaints.  It has jurisdiction pursuant to the CHRA over federal government departments and agencies, Crown corporations, First Nations governments and federally-regulated private sector organizations. Provincial and territorial governments have their own human rights codes and are responsible for provincially/territorially-regulated sectors. 
The CHRC also conducts compliance audits under the Employment Equity Act (EEA). 
 The purpose of the EEA is to achieve equality in the workplace so that no person is denied employment opportunities or benefits for reasons unrelated to ability, and to correct the historic employment disadvantages experienced by four designated groups: women, Indigenous peoples, persons with disabilities and members of visible minorities.
The CHRC has a broad jurisdiction to promote human rights and freedoms in Canada. It does this by issuing public statements, tabling Special Reports in Parliament, conducting research, developing policy, and consulting with stakeholders. It is committed to working with the Government of Canada to ensure continued progress in the protection of human rights, including Canada’s implementation of the rights and obligations enshrined in the Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment (CAT). It is in the spirit of constructive engagement that the CHRC submits this report to the Committee Against torture (the Committee) on the occasion of its review of Canada’s 7th periodic report. 
3. PRISONS
The following section deals with issues in the federal correctional system.
 Many of the concerns outlined below are long-standing and have been raised repeatedly by numerous bodies, including the CHRC, the Office of the Correctional Investigator (OCI) and the Auditor General of Canada. These concerns have also been noted in all recent periodic reviews of Canada by UN Treaty Bodies including those undertaken by this Committee
, the Human Rights Committee
, the Committee on Economic, Social and Cultural Rights
, the Committee on the Elimination of Discrimination against Women
, the Committee on the Rights of Persons with Disabilities
, and the Committee on the Elimination of Racial Discrimination.
 Despite this, little progress has been made on many of these issues over a number of years.  

The CHRC notes that the Senate Standing Committee on Human Rights is currently conducting a study on the human rights of prisoners in Canada. The CHRC appeared before the committee and urged it to implement meaningful recommendations to address many of the issues outlined below.

3.1. Antecedents to Incarceration and Overrepresentation
In its 2012-2013 Annual Report, OCI noted that recent inmate population growth has been exclusively driven by increases in the composition of racially, ethnically and culturally diverse offenders. In the preceding ten (10) years, the Indigenous incarcerated population increased by 46.4% while visible minority groups – including Black, Asian and Hispanic – increased by almost 75%. During the same period, the population of Caucasian inmates actually declined by 3%.
 OCI has also noted a marked increase in the number of persons with disabilities – and mental health disabilities in particular – in federal prisons, noting in its 2014-15 Annual Report that mental health issues are 2-3 times more prevalent in Canadian prisons than in the general population.

A web of complex and intersecting factors lie at the root of these statistics: historical disadvantage and systemic discrimination, socio-economic disparity, disturbingly-high rates of mental illness, a lack of appropriate community services, and over-policing of certain segments of the population including Indigenous people, racialized individuals, persons with mental health disabilities, and those experiencing homelessness.

Over the past number of years, the CHRC has released a series of reports which compare the experience of certain groups in vulnerable circumstances with others in Canada with respect to seven (7) dimensions of well-being widely considered critical from an equality-rights perspective: economic well-being, education; employment; health; housing; justice and safety; and political and social inclusion.  The reports have used data from several surveys conducted by Statistics Canada and provide as comprehensive a statistical portrait as can be drawn from the available data.
  

This analysis has identified that certain groups in Canada face persistent barriers to equality. For example:

1. When compared to non-Indigenous people, Indigenous people in Canada:

· Have a lower life expectancy;
· Have lower median after-tax income;
· Are more likely to experience unemployment;
· Are more likely to collect employment insurance and social assistance;
· Are more likely to live in housing in need of major repairs;
· Are more likely to experience physical, emotional or sexual abuse; 

· Are more likely to be victims of violent crimes; and
· Are more likely to be incarcerated and less likely to be granted parole.

2. When compared to persons who do not identify as being a member of a visible minority, individuals identifying as a visible minority:
· Are more likely to have a Bachelor’s degree, or a university certificate or diploma above bachelor level, but less likely to be employed regardless of their highest educational achievement;

· Have a lower average employment income;

· Are more likely to be in low-income status;

· Are more likely to live in subsidized housing; and

· Are more likely to have unmet health care needs.

3. When compared to adults without disabilities, adults with disabilities:
· Are half as likely to complete a university degree;

· Are more likely to settle for part-time instead of full-time employment; and

· Have lower annual incomes.

Similarly, adults with mood disorders are more likely to:

· Have lower household incomes;

· Rely on government transfers as their major source of income; and

· Report difficulty affording basic household expenses such as housing and food.

The CHRC notes that, at the federal level, the government has recently introduced two (2) important initiatives that aim to address socio-economic conditions: the National Housing Strategy, and the Poverty Reduction Strategy. The CHRC urges the government to ensure that a human rights approach is taken in developing and implementing both of these strategies and ensures that the strategies:

· Recognize and integrate the language and the law of human rights throughout;

· Ensure that individuals with lived experience are integral to the development, delivery and assessment of the strategies; 

· Provide for rigorous oversight; and

· Require and support strong coordination between these strategies, and with other equality initiatives and legislation. 

Recommendation 1: That Canada take steps to improve socio-economic outcomes  and reduce socio-economic disparity – which is often an antecedent to incarceration of groups in vulnerable circumstances in Canada – including through the passage of legislation, the development and the effective implementation of its National Housing and Poverty Reduction Initiatives.  In developing and implementing these statutes and initiatives, Canada must ensure that it uses a human rights-based approach. 
3.2. Continued Use of Prolonged and Indefinite Solitary Confinement

Canada needs to take action to deal with its continued use of solitary confinement, which is often referred to as administrative segregation in Canada.
 

Research has shown solitary confinement places prisoners at significant risk of serious psychological harm, as well as increased risk of self-harm and suicide.
 In 2014, the OCI released an investigative report that examined 30 inmate suicides that occurred between 2011 and 2014. It found that almost half (14 of the 30) of these suicides occurred in segregation cells. 10 of the 14 inmates who died by suicide in segregation had been there for more than 15 days-- which is the maximum length of time prescribed by the ‘Mandela Rules” relating to solitary confinement.

This issue has been raised repeatedly by the CHRC, by other human rights institutions, and by a number of civil society organizations. It has also been raised repeatedly by international human rights mechanisms during periodic reviews of Canada.

In January 2018, the British Columbia Supreme Court issued its decision in British Columbia Civil Liberties Association v. Canada (Attorney General).
 The Court found that the sections of the Corrections and Conditional Release Act (CCRA) that allow for indefinite solitary confinement are of no force and effect because the laws violate section 7 of the Charter of Rights and Freedoms (the Charter) – the right to life, liberty and security of the person – in that they permit prolonged and indefinite solitary confinement, fail to provide an independent review of segregation placements, and deprive prisoners of the right to counsel at segregation review hearings. Importantly, the Court found that any scheme of prisoner segregation must include time limits, suggesting that fifteen (15) days would be a defensible standard.  

The Court further held that the laws violate section 15 of the Charter – the right to equal protection and benefit of the law without discrimination – because they fail to respond to the particular needs of inmates with mental health disabilities and Indigenous inmates, and have the effect of reinforcing, perpetuating and exacerbating the disadvantage of those inmates.
The federal government has appealed the decision.
The CHRC notes that, at the federal level, the government has taken steps to reduce its use of solitary confinement. In its 2016-2017 Annual Report, OCI confirms that its use has been significantly reduced in federal prisons over the last two (2) years, and that the average stay in solitary confinement has also been reduced. Importantly, OCI notes that Correctional Service of Canada (CSC) has indicated that reduced use of solitary confinement has not had any perceptible impact on the safety and security of staff and inmates
.

The CHRC notes that the federal government has introduced Bill C-56 which would amend the CCRA to establish a presumptive time limit of 15 days for placements in segregation. However, the institutional head could still order that an inmate continue to remain in segregation beyond this limit for various reasons, including where releasing the inmate from segregation is deemed a safety risk or would interfere with an investigation. 
Further, the Bill does not prohibit the use of segregation for vulnerable inmates, such as those with mental health disabilities.  The CHRC takes the position that the use of segregation to manage inmates with mental disabilities is inappropriate and should never be permitted.  It acknowledges reports that some inmates with such disabilities, or their representatives, request segregation for reasons related to their safety. However, the CHRC is of the view that such situations highlight the lack of mental health services and alternatives to segregation available within the current correctional setting.
The CHRC is of the view that the federal government should demonstrate leadership by making the necessary amendments to Bill C-56 to ensure that its correctional policies and practices are, at a minimum, in line with the United Nations Standard Minimum Rules on the Treatment of Prisoners (the Mandela Rules), including by:
· prohibiting solitary confinement in the case of prisoners with mental or physical disabilities where their condition would be exacerbated by such measures;

· prohibiting prolonged and indefinite solitary confinement, which is to say for a time period in excess of fifteen (15) consecutive days; and
· ensuring that solitary confinement is used only in exceptional cases as a last resort, for as short a time as possible and subject to independent review.
Recommendation 2: That Canada take progressive steps to ensure that it brings its correctional policies relating to the use of solitary confinement in line with the Mandela rules, at a minimum.  It should also prohibit the use of solitary confinement for inmates with mental health disabilities.
3.3. Situations of Disproportionate or Unique Impact

3.3.1. Indigenous inmates
Indigenous peoples make up 4.3% of Canada’s population, yet the OCI estimates that as a group they are incarcerated at a rate that is several times higher than their national representation.
 Indigenous male offenders make up 25% of the federally-incarcerated population.
 In terms of Indigenous female offenders, the over-representation is even more pronounced at 36%.
 Indigenous offenders are also more likely to spend more of their sentence behind bars and significantly less likely to be released on parole when compared with non-Indigenous offenders.

As noted above with respect to over-incarceration of certain segments of the population generally, there are complex and intersectional factors underlying these realities. In the case of Indigenous peoples, an additional factor is the lingering effects of colonization and the legacy of the residential school system. For example, a recent file review conducted by OCI of the social histories of Indigenous female offenders indicated that: 
1) over half (1/2) reported having attended or having had a family member attend a residential school, 
2) two-thirds (2/3) of their parents had a substance use issue and 48% had been removed from the family home, and 
3) almost all files indicated the existence of previous traumatic experience, including sexual and/or physical abuse, as well as substance misuse problems.

The legal framework for incarceration in Canada contains some provisions intended to address systemic disadvantage by providing for alternatives to incarceration for Indigenous offenders:

· The Supreme Court of Canada in R v. Gladue
 compelled judges to use a different analysis in determining a suitable sentence for Indigenous offenders by paying particular attention to their unique circumstances and social histories.

· Section 81 of the CCRA provides CSC with the capacity to enter into agreements with Indigenous communities for the care and custody of offenders who would otherwise be held in a CSC facility. It further allows Indigenous communities to have a key role in delivering programs within correctional institutions and to those offenders accepted under a section 81 agreement.

· Section 84 of the CCRA enables Indigenous communities to provide enhanced information to the Parole Board of Canada and to propose conditions for offenders wanting to be released into their communities.

The OCI has found, however, that these provisions do not appear to be operating as intended and that the Gladue principles, in particular, are not well-understood within CSC and are unevenly applied.

More needs to be done to address the root causes of the consistent overrepresentation of Indigenous individuals in Canadian prisons. A number of recommendations have been made to the government on measures to work towards this goal. For example, the Final Report of the Truth and Reconciliation Commission of Canada includes amongst its recommendations the following:

· that the Federation of Law Societies of Canada and all law schools ensure that lawyers receive appropriate cultural competency training, including on the history and legacy of residential schools, the United Nations Declaration on the Rights of Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal-Crown relations;

· that all levels of government commit to eliminating the overrepresentation of Indigenous people in custody over the next decade and issue annual reports that monitor and evaluate the progress in doing so; and

· that all levels of government provide sufficient and stable funding to implement and evaluate community sanctions that provide realistic alternatives to incarceration for Indigenous offenders and respond to the underlying cause of offending.

Recommendation 3: That Canada develop a concrete and holistic strategy to address the over-incarceration of Indigenous people on an urgent basis.

Recommendation 4: That Canada provide the necessary training and resources to judges, legal practitioners, CSC, and others to ensure that existing provisions relating to sentencing and alternatives to incarceration for Indigenous people are more fully understood and consistently applied, and that alternatives are developed and implemented.

Recommendation 5: That Canada fully implement the Calls to Action of the TRC as they relate to the criminal justice system.

Beyond overrepresentation, Indigenous inmates experience disadvantage in relation to their conditions of confinement. For example:

· Indigenous offenders are more likely to be classified as maximum security.
 Indigenous women are significantly overrepresented in maximum security (42%).
 Being classified as such has significant impacts in the prison environment and may limit, for example, the inmate’s ability to access programming in a timely manner or to be successful in parole proceedings.  
· Various oversight bodies, including the OCI and the Auditor General of Canada, have noted that culturally-relevant programming and services is limited for Indigenous inmates.
 The CHRC has received a number of complaints as well which allege that CSC fails to accommodate their religious or spiritual practices, for example, by providing opportunities for smudging or access to spiritual advisors, or by accommodating dietary restrictions.

· Indigenous inmates are more likely to experience solitary confinement, representing 36.5% of the total population in segregation.
 This is more pronounced for Indigenous women, who make up 50% of the segregated population.
 OCI reports that Indigenous offenders continue to stay longer in solitary confinement than any other group.

Recommendation 6: That Canada develop a concrete and specific strategy to ensure that its policies and practices meet the special needs of Indigenous inmates in relation to their conditions of confinement.

3.3.2. Racialized inmates

At the conclusion of its official visit to Canada, the UN Working Group of Experts on persons of African descent expressed its concern with the overrepresentation of Black individuals in Canadian prisons. The statistics would appear to support these concerns, as Black individuals make up only 2.9% of the population of Canada, and yet they account for 8.6% of the federally-incarcerated population.

Again, there are complex and intersectional factors underlying this reality. Across Canada, concerns continue to be raised that racial profiling by police, security agencies, and other authority figures has led to the over-policing of Black, Muslim and other communities. This has been noted, for example, in reports published by the provincial human rights commissions in Ontario
 and Quebec.
 At the conclusion of its official visit to Canada in October 2016, the UN Working Group of Experts on persons of African descent expressed its view that racial profiling is “endemic in the strategies and practices used by law enforcement” and that the arbitrary use of “carding” and street checks disproportionately affects people of African descent.
 This over-policing is likely a contributing factor to the overrepresentation seen in federal correctional facilities.
As with Indigenous inmates, Black inmates experience disadvantage in relation to their conditions of confinement. For example:
· They are more likely to be classified as maximum security, overrepresented in segregation, and disproportionately involved in incidents of use of force.

· As is the case with Indigenous inmates, OCI and the Auditor General have noted that culturally-relevant programming and services is limited for Black inmates.
  The CHRC has received a number of complaints as well, which allege that CSC fails to accommodate Black inmates’ religious or spiritual practices.

As discussed above, the legal framework for incarceration in Canada contains some provisions intended to address systemic disadvantage by providing for alternatives to incarceration for Indigenous offenders. No such provisions exist for racialized offenders, despite the complex and intersectional factors – including systemic discrimination – that lead to incarceration.  
Recommendation 7: That Canada develop a concrete and holistic strategy to address the over-incarceration of racialized individuals on an urgent basis. This could include the introduction of “cultural impact assessments” for racialized offenders, and the consideration of community-based alternatives to incarceration.
Recommendation 8: That Canada develop a concrete and specific strategy to ensure that its policies and practices meet the special needs of racialized inmates in relation to their conditions of confinement.

3.3.3. Inmates with disabilities

As noted above, OCI has also noted a marked increase in the number of persons with disabilities – and mental health disabilities in particular – in federal prisons.  
Despite this, OCI has repeatedly noted that correctional institutions lack the appropriate capacity, resources and infrastructure to manage serious mental health conditions, and as a result, many offenders are incarcerated in settings that are ill-equipped to respond appropriately to their symptoms and behaviours. It has observed that:

In far too many cases, their mental health problems deteriorate to the point where they result in violations of institutional rules, altercations with staff and other offenders, and, often, self-harm. In too many instances, these offenders are placed in segregation or protective custody for their personal safety… In the correctional environment, offenders with mental disorders do not always comprehend, conform to or adjust properly to the rules of institutional life…Irrational, impulsive and compulsive behaviours associated with their disorders can result in verbal or physical confrontations with staff or other inmates, which often lead to institutional charges and long periods in administrative or disciplinary segregation.
  

OCI has further noted that the problem is particularly acute in women’s institutions, as there is no dedicated, stand-alone treatment facility for women in federal corrections despite the fact that the vast majority of federally-sentenced women experience symptoms consistent with a psychiatric disorder.
 These women are more likely to be placed in maximum security and a significant number engage in chronic, repetitive self-injurious or suicidal behaviour.
  
As noted above, the use of solitary confinement has decreased in federal correctional institutions over the past years. However, in its 2016-2017 Annual Report, OCI noted that it is not clear where those who might have otherwise been placed in segregation are ending up, and that “segregation lite” – units with restricted routines and limited out-of-cell and association time – may be used to manage groups of inmates with behavioural, emotional or cognitive issues.

OCI has observed that, while there are provisions in the CCRA that allow for exploration of options in health care facilities as an alternative to incarceration – for example, external psychiatric hospital placements in cases of complex or significant mental health disabilities – they are under-utilized. It has called on CSC to create, conclude and fund alternative service agreements and arrangements with provincial and territorial mental health providers that would allow for the placement of offenders in community psychiatric facilities.

Recommendation 9: That Canada work with other governments and service providers at provincial and territorial levels to explore alternatives to incarceration for offenders with significant mental health needs.  

Recommendation 10: That Canada abolish the use of segregation for inmates with mental disabilities.
The CHRC also wishes to bring the Committee’s attention to an emerging issue relating to the accommodation of substance dependence in federal corrections, and the provision of adequate and appropriate health care in such situations.

The CHRC has been made aware of concerns that federal prisoners with opioid use disorders are at greater risk of fatal overdose, and HIV or hepatitis C infection because of barriers to treatment with suboxone or methodone – including long wait lists – as well as a lack of adequate harm reduction initiatives and psychosocial therapy. Some inmates report having been cut-off from treatment on the basis of speculation that they were sharing medication with other inmates, some without having had the opportunity to first speak with their doctor.

3.3.4. Trans and gender-diverse inmates

The experience of transgender inmates in federal correctional facilities continues to be of concern for the CHRC. The federal correctional system currently has binary facilities only, and inmates are placed in either male or female institutions.
In its 2016-2017 Annual Report, OCI recounts the experience of a transgender inmate in federal custody who spent most of their sentence in a facility which was aligned to their assigned sex at birth. The inmate documented numerous incidents where they were subjected to crude and offensive comments from CSC staff and inmates, refused hormone therapy treatment, refused private showers and denied recognition of a name change. OCI reports that desperation led the inmate to attempt suicide, self-mutilate genitalia and take pills bought from other inmates. The inmate was eventually transferred to an institution aligned with their gender identity. As noted by OCI, this inmate filed a complaint with the CHRC.
  

The CHRC notes that CSC has made some promising progress in addressing the needs of trans and gender-diverse inmates and has committed to a series of policy changes. For example, Policy Bulletin 584, issued in January 2017, acknowledges CSC’s obligation to accommodate inmates on the basis of their gender identity or expression, regardless of the person’s anatomy or the gender marker on identification documents, and indicates that requests for accommodation related to gender identity will be granted except where there are overriding health or safety concerns that cannot be resolved. 
The Policy Bulletin further requires that:

· Offenders be placed according to their gender identity in a men’s or women’s institution, Community Correctional Centre or Community-Based Residential Facility, if that is their preference, unless there are overriding health or safety concerns which cannot be resolved;

· Offenders may choose whether strip and frisk searches and urinalysis testing are conducted by a male or a female staff member;

· The Double-Bunking Cell Placement Assessment User Guide vulnerability risk assessment criteria now includes the requirement to consider the needs of inmates with gender identity or expression considerations;

· Individual protocols will be developed for inmates for searches, and access to private and safe showers and toilets; and

· Health services will be available without requiring stigmatizing diagnoses, psychopathologization or medicalization of gender identity or expression.

While this is a positive development, the CHRC notes that individual policies will be changed slowly over a number of years. It further notes that federal correctional facilities continue to be constructed and maintained in a binary manner (men’s and women’s institutions), and that, even if the above changes are made successfully across institutional policies, these changes may not be sufficient to address the health, and safety of transitioning, or gender non-binary inmates.
Recommendation 11: That Canada continue to take steps to ensure that correctional policies and practices accommodate the needs of trans and gender-diverse inmates.
3.3.5. Aging inmates

The CHRC wishes to bring the Committee’s attention to the emerging issue of aging and elderly inmates, defined as those fifty (50) years of age and older. This population has continued to grow and now comprises 25% of the total inmate population. Aging offenders use a disproportionate share of prison health care resources, are vulnerable to victimization, and often reside in facilities that are inaccessible and ill-equipped to manage their health care needs.
The CHRC and OCI have launched a joint investigation into systemic discrimination against aging and elderly offenders in federal prisons and community corrections. The expected outcome will be a comprehensive report to CSC outlining recommendations on how best to balance public safety while respecting the unique needs of this group of inmates. The CHRC will provide more information to the Committee as it becomes available.
4. IMMIGRATION DETENTION
Every year, thousands of migrants who are not serving a criminal sentence are detained in Canada at the direction of the Canada Border Services Agency (CBSA).  This detention can occur for a variety of reasons: some are detained as a result of past criminality, while others are detained because they are deemed a flight risk, because their identity cannot be confirmed, or because they are otherwise deemed to pose a danger to the public. A significant portion of migrants are held in institutions intended for criminal populations, rather than immigration holding centres, sometimes for significant periods of time. Limited services are available to these detainees.

Hundreds of children have been and continue to be placed in migration detention in Canada. In most cases, children are held alongside their parents or adult siblings who have been held for immigration-related reasons. Many of these children are held as “guests” to avoid separating them from their adult relatives. However, they have no right of review of their detention, and inadequate consideration of their best interests is undertaken when their relatives’ detention is reviewed.

Many civil society organizations in Canada have expressed concern with this practice.  The CHRC wishes to highlight in particular a 2015 report issued by the International Human Rights Program (IHRP) at the University of Toronto’s Faculty of Law entitled We Have No Rights: Arbitrary imprisonment and cruel treatment of migrants with mental health issues in Canada.
 This report conducts an analysis of Canada’s detention of migrants vis-à-vis international human rights standards and concludes that this detention and the associated conditions of confinement violate international human rights law protections relating to cruel, inhuman and degrading treatment, non-discrimination on the basis of mental disability, and the right to an effective remedy. Thirty (30) recommendations have been made including that:

· an independent body be created to oversee and investigate detention-related matters;

· sufficient funding be provided to ensure regular access for detainees to health care (including mental health care), social workers, community supports, and spiritual and family support; and

· a screening tool be created for CBSA offices to assist in identifying vulnerable persons, such as asylum-seekers, those with mental health issues and victims of torture, to ensure that the risk posed by these detainees is accurately assessed.

The IHRP, in September 2016, released a second report No Life for a Child: A Roadmap to End Immigration Detention of Children and Family Separation.
 The report calls for an end to the practice of detaining migrant children, and provides eleven (11) specific recommendations relating to this goal, including revising existing laws to ensure that the “best interests of the child” principle is a primary consideration in all immigration decisions involving children, and creating policy guidelines to increase access to quality education, recreational opportunities, medical services and appropriate nutrition within migration detention facilities.

The IHRP’s third report, Invisible Citizens: Canadian Children in Immigration Detention
, highlights the situation of Canadian children who are not formally detained by CBSA, but rather stay in detention facilities with their parents as de facto detainees.  The report highlights that the best interests of Canadian children continue to be inadequately accounted for in detention review proceedings and that, because under immigration law Canadian citizens cannot be formally detained, Canadian children are unable to access legal proceedings to review their continued de facto detention.

The CHRC shares the concern that has been expressed by IHRP and other civil society organizations engaged on this issue, and it echoes the recommendations that have been made to Canada – including in its most recent Universal Periodic Review – to dramatically revise its migration detention regime to better align with its international human rights obligations, including by:

· ensuring that detention is used only as a last resort, and that alternatives to detention are explored in all cases;

· ending the practice of indefinite migration detention and ensuring that individuals detained for immigration purposes have access to habeas corpus procedures to avoid the risk of arbitrary detention; 
· ensuring that detainees are not held in maximum security correctional facilities, and that they are not subject to solitary confinement; and 
· establishing a regime to ensure independent oversight and monitoring of immigration detention. 

The CHRC notes that the federal government has recently undertaken extensive consultations on CBSA’s National Immigration Detention Framework (the Framework) and has made available a summary report of what they heard in these consultations.  
The CHRC urges the federal government to continue to consult with stakeholders as it develops the Framework to ensure that it is taking the necessary steps to address the above concerns.

Recommendation 12: That Canada take steps to revise its immigration detention regime, including by:

- ensuring that detention is used only as a last resort and that alternatives to detention are explored in all cases;

- ending the practice of indefinite immigration detention;

- ending the practice of detaining children and ensuring the “best interests of the child” principle is a primary consideration in all immigration decisions involving children;

- ensuring that detainees are not held in maximum security correctional facilities or subject to solitary confinement.

Recommendation 13: That Canada establish a regime to ensure independent oversight and monitoring of immigration detention.

Beyond oversight and monitoring, however, there exists a significant gap in the human rights protections afforded to migrants detained in Canada.

While all individuals present in Canada are able to access the protections of the Charter, many migrant detainees are not able to appropriately assert and claim their rights, both as a result of their lack of awareness of what those rights are, and their lack of necessary resources, including legal assistance, to advocate for those rights through the courts.

The CHRA could provide detainees with a more accessible manner in which to challenge discriminatory conduct of the state, including failure to provide appropriate services, in the course of their confinement. At this time, the CHRA states that in order to file a complaint under the CHRA about a situation or practice occurring in Canada, an individual must be either “lawfully present” in Canada or, if temporarily absent, entitled to return to Canada. 
 The CHRC has attempted to limit the impact of these provisions but the wording of the legislation can only be changed by Parliament. The CHRC has called for the repeal of these provisions of the CHRA, including in submissions to UN mechanisms and during appearances before Parliament.

In the past, the CHRC has called for the repeal of these provisions of the CHRA, including in submissions to UN mechanisms and during appearances before Parliament.

The CHRC understands and agrees that the human rights system should not be used to undermine immigration enforcement activities. However, it is of the view that human rights protections should be available to all individuals present in Canada – lawfully or not – in a manner that does not interfere with the legitimate operation of the immigration system.

Recommendation 14: That Canada ensure that migrant detainees are able to access human rights protections on an equal basis with all others present in Canada, including by repealing sections 40(5) and 40(6) of the CHRA. 

5. NATIONAL SECURITY AND THE USE OF TECHNOLOGY
Canada – like many other States – is making ever-greater use of new technologies to deliver its programs. The CHRC is aware that new technologies are increasingly being used to identify individuals, to collect and analyze data, and to assist in decision-making. 

While acknowledging that there are benefits that can be accrued through the use of such technologies, the CHRC notes that it also has the potential to impact on the enjoyment of human rights, and in particular to disproportionately impact those who face systemic bias in the broader social context.
For example, algorithms are trained on large sets of data that are used to calibrate and refine decision-making outcomes, meaning that the quality of the training data has a significant effect on the quality of the outcomes. As noted by Canadian company Integrate.ai, “[m]achine learning assumes the future will look like the past. When the past is unfair or biased, machine learning will propagate these biases and enhance them through feedback loops.”

In the context of security, this Committee has in the past expressed concern with respect to Canada’s use of unreliable data and intelligence, and improper information-sharing practices. The CHRC also highlights concerns that continue to be raised by domestic and international bodies that racial and religious profiling-- especially by police, security agencies, and other authority figures--is a daily reality, reducing public trust, and resulting in harmful impacts on Black, Muslim, Indigenous, racialized, and other communities.
 The use of erroneous or biased data becomes even more problematic once fed into an automated decision-making system.
The CHRC wishes to bring the Committee’s attention to the most recent report by the University of Toronto’s IHRP, Bots at the Gate: A Human Rights Analysis of Automated Decision-Making Systems in Canada’s Immigration and Refugee System.
 The report examines the potential impacts of the federal government’s use of “predictive analysis” to automate certain activities currently conducted by immigration officials and to support the evaluation of some immigration applications.
The report expresses concern that the nuanced and complex nature of many refugee and immigration claims may be lost on automated decision-making technologies, potentially leading to serious breaches of internationally and domestically protected human rights. In particular, for those seeking refugee status or asylum, error or bias in determining their application may expose them to the threat of torture, cruel or inhumane treatment or punishment.

The report makes a number of recommendations, including that the federal government:

· Launch a federal task force to better understand the current and prospective impacts of automated decision-making system technologies on human rights and the public interest;

· Adopt a binding, government-wide standard or directive for the use of these tools; 

· Establish an independent, arms-length body with the power and expertise to engage in oversight and review of all use of automated decision-making systems; and 

· Publish detailed reports on all uses of automated decision-making.
Canada is at a critical juncture, and the use of new technologies will grow rapidly in the years to come. Their impact on human rights must not be an afterthought. Other nations are already actively considering a wide range of interactions between human rights and new technologies
. The CHRC urges Canada to ensure that new technologies – including automated decision-making tools – are explored, developed, and used in a manner that fully integrates human rights protections, and that data is gathered, compiled and assessed within a human rights framework.

Recommendation 15: That Canada require the development of methods to collect and assess individual data within a human rights framework, to ensure that activities do not result in racial or religious profiling, or have a disproportionate impact on individuals in vulnerable circumstances. This must include any data gathering or analysis using new technologies such as biometrics, predictive analytics, algorithms, or artificial intelligence.
6. IMPLEMENTATION AND MONITORING

The CHRC is of the view that the current system for implementation of Canada’s international human rights obligations is both structurally inadequate and practically ineffective. This is contributing in a substantial way to a demonstrable lack of progress in implementing the recommendations that have emanated from the international human rights system. To close the gap between aspiration and reality, Canada must find a new way of working by both enhancing existing systems and creating new ones.
Access to reliable, up-to-date data on key human rights indicators – who, specifically, is disadvantaged and what is the nature of that disadvantage—is of paramount importance in ensuring access to justice for individuals and groups in vulnerable circumstances.  Various stakeholders and international human rights mechanisms have noted the absence in Canada of such reliable, comprehensive and publicly-available data.  Within the prison system, in particular, data collection and analysis for equality outcomes is sorely lacking. 
At a December 2017 meeting of federal / provincial and territorial (FPT) ministers responsible for human rights, several commitments regarding implementation of Canada’s international human rights obligations were made, including to:

· Strengthen intergovernmental cooperation and public dialogue on human rights through the development of a protocol for following up on the recommendations Canada has received from international human rights bodies and a stakeholder engagement strategy; 
· Enhance FPT collaboration on human rights implementation through the creation of a senior-level intergovernmental mechanism; and 
· Hold future FPT human rights ministerial meetings.  
These commitments were subsequently reiterated as voluntary commitments during Canada’s recent Universal Periodic Review.  
The government has also made budget commitments to improve data collection and gathering to improve equality in the population in general.  These good practices should also be implemented within prison populations, in order to accurately measure equality progress.

The CHRC appreciates these commitments and believes strongly that, in order to effectively implement the recommendations made to Canada during this and other reviews, it is imperative that substantial, meaningful and lasting progress be made in ensuring a robust implementation and monitoring framework.  
Recommendation 16: That Canada ensure that it moves forward on the commitments made in relation to its implementation and monitoring framework without delay.
Recommendation 17: That Canada implement a mandatory disaggregated data collection policy.  It should collect, analyze and report publicly on key human rights indicators on a consistent basis in order to facilitate the identification of disadvantage and allow progress to be measured over time.  This should include a particular focus on areas in which significant disparities have already been found to exist such as in criminal justice.
In May 2016, Canada announced its intention to ratify the Optional Protocol to the Convention against Torture (OPCAT). The CHRC understands this process to be ongoing.
In a geographically large, complex federal state such as Canada, it is imperative that the National Preventive Mechanism (NPM) be carefully designed, with appropriate legislative authorities and coordination mechanisms. It is also imperative that it be provided adequate resources to effectively carry out its work.
Recommendation 18: That Canada ratify the OPCAT and ensure that it provides the NPM with an appropriate legislative mandate and adequate resources to effectively carry out its work.









� Available at � HYPERLINK "http://laws-lois.justice.gc.ca/PDF/H-6.pdf" �laws-lois.justice.gc.ca/PDF/H-6.pdf�.  Although Canada’s human rights laws are not part of the Constitution, they are considered “quasi-constitutional” in nature, meaning that all other laws must be interpreted in a manner consistent with human rights law.  


� Available at � HYPERLINK "http://laws-lois.justice.gc.ca/PDF/E-5.401.pdf" �laws-lois.justice.gc.ca/PDF/E-5.401.pdf�. 


� A federal sentence in Canada is a sentence of 2 years or more.  


� CAT/C/CAN/CO/6 (25 June 2012) at para 19, available at � HYPERLINK "http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2fCAN%2fCO%2f6&Lang=en" �http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2fCAN%2fCO%2f6&Lang=en�.


� CCPR/C/CAN/CO/6 (15 August 2015) at para 14, available at � HYPERLINK "http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fCAN%2fCO%2f6&Lang=en" �http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fCAN%2fCO%2f6&Lang=en�. 


� E/C.12/CAN/CO/6 (23 March 2016) at para 45, available at � HYPERLINK "http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fCAN%2fCO%2f6&Lang=en" �http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fCAN%2fCO%2f6&Lang=en�. 


� CEDAW/C/CAN/CO/8-9 (25 November 2016) at paras 48-49, available at � HYPERLINK "http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fCAN%2fCO%2f8-9&Lang=en" �http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fCAN%2fCO%2f8-9&Lang=en�. 


� CRPD/C/CAN/CO/1 (8 May 2017) at paras 31-32, available at � HYPERLINK "https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2fCAN%2fCO%2f1&Lang=en" �https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2fCAN%2fCO%2f1&Lang=en� 


� CERD/C/CAN/CO/21-23 (13 September 2017) at paras 15-16 available at � HYPERLINK "https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fCAN%2fCO%2f21-23&Lang=en" �https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fCAN%2fCO%2f21-23&Lang=en� 


� See � HYPERLINK "http://www.chrc-ccdp.gc.ca/eng/content/our-correctional-system-chrc-states-we-must-do-better" �http://www.chrc-ccdp.gc.ca/eng/content/our-correctional-system-chrc-states-we-must-do-better�. 


� See Annual Report of the Correctional Investigator 2012-2013, at p. 3, available at � HYPERLINK "http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20122013-eng.pdf" �www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20122013-eng.pdf�. 


� � HYPERLINK "http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf" �http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf� at p.13.


� The CHRC recognizes the limitations inherent in using data from multiple surveys. For example, none of the surveys used in the report were intended to document equality rights. Since each survey had its own purpose, design, definition of key concepts and sample size, comparisons between surveys were not made. Further, some sample sizes are so low in some surveys that it was necessary to drop some measures in accordance with confidentiality requirements. Finally, some measures were also dropped because the value of the coefficient of variation was too high and results were accordingly considered unacceptable.  Additionally, many of the surveys excluded Aboriginal peoples living on reserve.  


� See � HYPERLINK "https://www.chrc-ccdp.gc.ca/eng/content/report-equality-rights-aboriginal-people" �https://www.chrc-ccdp.gc.ca/eng/content/report-equality-rights-aboriginal-people�. 
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� See � HYPERLINK "https://www.chrc-ccdp.gc.ca/eng/content/mental-health-and-equality-rights-mood-disorders-analysis-using-2012-canadian-community" �https://www.chrc-ccdp.gc.ca/eng/content/mental-health-and-equality-rights-mood-disorders-analysis-using-2012-canadian-community�. 


� The CCRA does not provide for the use of solitary confinement.  Rather, it provides for two forms of “segregation”, “disciplinary segregation” and “administrative segregation”.  Disciplinary segregation is a form of punishment and is subject to significant procedural safeguards, including hearings before an independent Chairperson.  Administrative segregation is used for reasons other than discipline, and while there are procedural safeguards ostensibly in place, these are administered internally by SCS as opposed to being subject to external review as is the case with disciplinary segregation.
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