CONSCIENCE AND PEACE TAX INTERNATIONAL (CPTI)
Submission to the 137th Session of the Human Rights Committee 
For the attention of the Country Report Task Force on 
SERBIA
(Military service, conscientious objection and related issues)
Prepared: December 2022



Contact:







Derek BRETT







Main Representative to the UN, Geneva







derekubrett@gmail.com







Tel:  (41) 77  444 4420
Basic Information
HISTORY   After the declarations of independence by other former Yugoslav Republics in 
1991 and 1992, Serbia and Montenegro united to form a rump “Federal Republic of 
 Yugoslavia” (FRY) – this name was finally dropped in 2003.  In 2006, after a 
referendum, Montenegro became independent.  Meanwhile, in 1999, following a brief 
war, notable for the first-ever military intervention in the name of NATO, the 
autonomous Albanian-majority province of Kosovo had effectively seceded.  Serbia still 

claims the territory, successfully blocking international recognition of Kosovo’s 
independence, but it remains outside government control under a UN administration.
POPULATION (November 2021, estimated
)

 
        
                          5,101,000

Males annually reaching recruitment age (approx)
:  
    

                    28,566
MILITARY SERVICE: Voluntary since the beginning of 2011.

Minimum recruitment age:  18

Conscientious objection:  
first recognised in 1989 under the former Yugoslavia    
ARMED FORCES:         Active strength, November 2021
:
            
                   28,150

compared to the male population reaching recruitment age    

                   98.5%
MILITARY EXPENDITURE: US $ equivalent, estimated 2021



                $1,271m                                
 
Per capita
   






                                  $146

As % of  GDP 







                     2.1%
Summary
With the complete professionalisation of the Serbian armed forces from the beginning of 2011, conscientious objection to military service ceased to be a major issue, and it did not feature at all in the Human Rights Committee’s examination of the Third Periodic Report under the International Covenant on Civil and Political Rights (ICCPR) in 2016.   The background of the discussion is however given below, not just to complete the historical record but because the experience of recent years has sadly shown that having once been abolished or suspended conscription may however be reinstated, reopening the question of whether adequate provision is made for conscientious objectors.
  Serbia is an instance where the most recent provisions for conscientious objectors were not fully in accordance with international standards, revealing perhaps underlying assumptions which may still be present.  Also, of course, the question remains of the recognition of conscientious objections if developed by preofessional members of the armed forces.
Background
On its foundation in 1992, the Federal Republic of Yugoslavia inherited the rump of the Jugoslav National Army, obviously without the former conscripts from other former Yugoslav Republics.  
In April 1989, an amendment to Article 22 of the Military Service Law of the then Socialist Federal Republic of Yugoslavia had stated that “a serviceman who, for reasons of religious conviction, refuses to bear arms, is to perform a 24-month unarmed military service.”    This wording was expanded upon in the constitution of the new Federal Republic of Yugoslavia, promulgated in April 1992:  “a citizen who does not wish to perform his regular military service for religious or other reasons of conscience may perform his national service in the Yugoslav army without bearing arms or else in civilian service.” (emphases added).  The 1994 Military Service Law however made no provision for civilian service,
 which does not seem to have become available in practice until October 2003, under the Regulation on Civilian Service 37/2003 of 25th August 2003, which implemented the commitment made on the admission of Serbia-Montenegro to the Council of Europe in April that year.  The duration of civilian service was set at 13 months, as against a reduced duration of military service of nine months.  Meanwhile, Article 58 of the constitution of the new republic, adopted the same year, stated simply “Recruits shall be guaranteed the right to conscientious objection.”

This meant that during the Yugoslav wars of the 1990s no option outside the military was available for conscientious objectors, whether absolute or objecting only to the particular conflict.  Many thousands of young men, particularly but by no means exclusively from ethnic minorities, left Serbia (and other former Yugoslav Republics) as the only reliable way to avoid recruitment into the armed conflict.

Both the European Parliament
 and the Parliamentary Assembly of the Council of Europe (PACE)
 passed resolutions encouraging the granting of asylum to men who had left the former Yugoslavia because they refused to take part in the fighting.  It is believed that Serbs were granted refugee status in both Canada and Australia on the grounds of refusal to take part in an internationally-condemned military action.
Amnesties applying to specific groups were in fact announced in 1995, as part of the Dayton Peace Agreement, and again in 2001.  Between these dates, however,  criminal proceedings had reportedly been initiated against some 26,000 men for draft evasion or desertion during the Kosovo crisis
.
In 2004 the Minister of Defence announced that prosecutions of returnees for draft evasion or desertion would cease.  However this did not alter their liability to perform military service, without any opportunity to make retrospective application for recognition as conscientious objectors.  Two young men who were encouraged by this announcement to try to return to Serbia were promptly arrested at the border in order to enforce this liability. 

In the same announcement, the Minister of Defence had indicated that those above the age for military service on return would be automatically put on the “reserve list” and no longer required to perform their military service.  He did not however reverse the change in 1999 which had raised the  upper age limit for conscription from 27 to 35, a move which had been widely seen as targeted at the diaspora.  Nor did he address the question of whether returnees might be subject to reserve mobilisation. 
As of 2005 it was estimated that some 150,000 men of military age who had left Serbia to avoid conscription were still living abroad;
 a report that year indicated that criminal proceedings had been instituted by military courts against over 2,000 persons currently living abroad.
  It was particularly the situation of the Serbian diaspora which led the UN Commission on Human Rights, in Operative Paragraph 4 of its Resolution 2004/35, to encourage States “as part of post-conflict peace-building, to consider granting, and effectively implementing, amnesties and restitution of rights, in law and practice, for those who have refused to undertake military service on grounds of conscientious objection”.

When Serbia and Montenegro delivered their Initial Report under the ICCPR the State delegation indicated in reply to a question in the List of Issues that “article 28 of the Charter of Human and Minority Rights and Civil Liberties provided for the right to conscientious objection.  A decree amending that article and harmonizing Serbian law with European Union legislation had been adopted on 15 October 2003.  Persons under a legal obligation to perform military service were now given timely information of alternative ways to comply with their duty.  Decisions on applications by recruits to perform civilian service were taken by a committee established by the Ministry of Defence, whose members included no professional soldiers.  Applications to perform civilian service were not admissible where the recruit held a licence to bear weapons, had been convicted by a final judgement of a criminal act or a minor offence involving violence in the past three years, had applied for a licence to bear weapons during the same period, or was a member of a hunting or shooting association or employed in repairing weapons and ammunition.  Civilian service could be performed in 370 institutions, including health-care institutions, institutions for older persons or people with mental disabilities, and pre-school facilities.”

Three members of the Committee questioned the delegation on the basis “that the exclusionary grounds for conscientious objection seemed somewhat broad and unusual”.
  In particular, Mr. Wiereszewski
 asked “why members of shooting associations were not allowed to apply for civilian service
 and whether any time limit for application was imposed.  How many applicants had been rejected?  He also wondered whether permanent members of the armed forces could invoke the new provisions.” (This last question appears to have been completely ignored by the State delegation.)
Mr. Solari‑Yrigoyen expressed concern “that according to paragraph 290 of the State Report, conscientious objections could be invoked only by the members of “certain religions”, and also by the duration of alternative service compared with that of military service, which seemed punitive.  He was also concerned that recent amendments to the relevant law seemed to have introduced even stricter limitations, so that even a Jehovah’s Witness had recently been convicted of avoiding military service.”

In response, the delegation claimed that although a literal interpretation of the relevant provisions implied that only persons banned by their religion from bearing arms could invoke conscientious objections, but that in practice applications from pacifists were also accepted and to date all applications had been accepted.  The only exclusion was of those who had blatantly acted contrary to the convictions they claimed, for instance by committing an armed violence offence.
  Not mentioned was that  a recent case widely reported in the Serbian press had concerned the rejection of an application on the grounds that the applicant had been fined for taking a small dog into a public place unmuzzled, in breach of local by-laws.
In its Concluding Observations, the Committee notes 

“the information provided by the delegation whereby conscientious objection is governed by a provisional decree, which is to be replaced by a law, which will recognize full conscientious objection to military service and an alternative civil service that will have the same duration as military service (art. 18).”,

and recommends:

“The State party should enact the said law as soon as possible.  The law should recognize conscientious objection to military service without restrictions (art. 18) and alternative civil service of a non-punitive nature”.

Paragraphs 378 to 382 of Serbia's Second Periodic Report are explicitly introduced by reference to this concluding observation.  It was reported that under the new Law on Armed Forces (No. 116/2007), military service, whether armed or unarmed, had been set at  six months [as opposed to the previous nine months].  The duration of Civilian Service was now nine months.

The only response to the specific concerns raised by the Committee was to report that the Draft law on Civilian Service in fact expanded on the list of persons not eligible to apply:

“having been engaged or engaging in the sale or repair of arms or munitions; having been accused or tried for a crime pursued as per official duty; having been criminally punished or indicted on multiple occasions for inciting or taking part in riots or altercations; if the person is registered as owner or collector or firearms or trophy arms; if the person was or is a member of a hunting, shooting, archery or any other club, society or association making use of blade weapons or firearms; if it is determined that the person has provided false information in the civil service request submitted.”

In the List of Issues, the Committee asked:

“What steps does the State party intend to take to bring its legal provisions on conscientious objection in line with articles 18 and 26 of the Covenant, with a view to ensuring that the rights of conscientious objectors to military services are fully respected, in particular concerning the following: 


(a)
The military control over the process; 


(b)
The possibility to automatically reject applications;


(c)
The length of civilian service compared to military service;  


(d)
The possibility of alternative placement in NGOs.

Please also indicate whether Serbian nationals who left the State party during the 1990s to avoid participating in the armed conflicts continue to be liable for military service upon return. (State party’s report, paras. 378-382; previous concluding observations, para. 21)

In its replies, Serbia simply outlined its military recruitment provisions, and gave the following details of its alternative service arrangements:

“The Law on Civilian Service
 prescribes that the civilian service is permitted to the recruit who wishes to substitute his military service with civilian, for religious, moral or other valid reason of conscience, under conditions and in the manner set out by law. Civilian service lasts nine months. Recruits may perform civilian service within 220 organizations or institutions that are financed from the budget of the Republic of Serbia.”
    
(Interestingly, in response  to a question from the Russian Federation during the First Cycle of the Human Rights Council’s Universal Periodic Review (UPR), Serbia a had given a much higher figure of 1,730 institutions offering alternative service placements, and had revealed that 49% of potential conscripts had opted for civilian service.)

In fact, Serbia had in 2008 given what could have been an answer to question (a) in responding to  Slovenia in the UPR:

“the Draft Law on Civilian Service, which is in parliamentary procedure. With the passage of that law, civil control regarding civilian service would be laid out in detail, so that the members of the Appeals Commission shall not be members of the Ministry of Defense, except for the Commission president. This will reduce the possibilities of abuse on the part of the First Instance Commissions and organizations or institutions, thereby ensuring total civil control over civilian service.”

Regarding (c), from the same source:
“The duration of civilian service equals nine months, which is the shortest relative to countries that have civilian service as a way of regulating military service. The equalization of military and civilian service is not possible, because a soldier serving armed military duty spends an uninterrupted six months in his unit, while a person in civilian service spends eight hours in his assigned organization or institution, is free on weekends and has the right to regular and awarded leave. The proposal “to invalidate the exception of those who have held weapon permits from the right to conscientious objection” is in absolute collision with the arguments of the institution of conscientious objection and, thus, cannot be accepted.”
  (emphases as in original text).
There is however in the Replies to the List of Issues an apparently satisfactory reply to the question about returnees:

“Serbian citizens who left the Republic of Serbia during the nineties are not required to perform military service, given that recruits may be introduced into military service within the Army of Serbia by the end of calendar year in which they turn 30. The Amnesty Law
 relieves of criminal charges all conscripts who, in the period between April 18, 2008 and the date of entry into force of the said law, committed, or are reasonably suspected to have committed, the following criminal offences: evasion of military Service, evasion of registration and inspection, failure to provide material resources, evasion of military service by self-disablement or deceit, as well as unauthorized absence and desertion from the Army of Serbia.”

The reduction of the maximum recruitment age from 35 to 30 (the precise date of which is not given, would effectively put over the limit all those who were of military age in the 1990s.  Moreover, although an apparent gap is left between 2000 and 2008, it has to be assumed that offences relating to desertion evading military service were treated as ongoing, so that an earlier evasion would still have counted as an offence in 2008.  One wonders why this was not stated explicitly, but indeed in practice no later reports of the harassment of past evaders or deserters have been traced.

Most significant, however, was that by the time the Report was considered, it had been announced that Serbia was abolishing conscription with effect from the beginning of the following year.  Some 2,000 men would still be allowed to enlist for a three-month period of military service, bringing various advantages such as leave from their academic studies, free driving tests and eligibility for future employment in military or security services, but this would be on a strictly voluntary basis.  Otherwise the armed forces would be entirely professional, with 10,600 new recruits as professional soldiers being sought; according to the Ministry of Defence in July 2010, eight thousand applications had already been received, of which 1,600 were from women. 

This was referred to almost as an afterthought in the Replies to the List of Issues, where paragraph 104 ended “As of 1 January 2011, military service in the Army of Serbia will be performed by the principle of voluntarism.”
Reports at the time of the announcement indicated that the civilian service was being abolished, leaving uncertain the question of what the situation would be in the event that conscription were reinstated, for instance at a time of war or national emergency (Indeed, the reintroduction of obligatory military service was apparently mooted early in 2021, although no subsequent developments in this respect have been reported.
)  Would the constitutional guarantee of the right of conscientious objection be effective in the absence of specific implementing legislation?).
Juvenile recruitment 
On ratifying the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict (OPAC) in 2003, the FRY had entered a reservation that persons having reached the calendar year of their 17th birthday might voluntarily enlist early to perform their military service.   Furthermore, the 1994 Military Service Act had stipulated that in wartime persons aged 17 might be conscripted by presidential order.
In its Initial Report under OPAC in 2008, Serbia painstakingly outlined the relevant provisions of the 1994 Law on Yugoslav Army.
  Article 282 provided that “Military duty shall consist of recruitment duty, compulsory military service and military reserve duty. All citizens of Yugoslavia shall have recruitment duty under conditions prescribed by the law, while all Yugoslav citizens capable for military service shall have duty to do military service and military reserve duty.” (The following article exempted women,)  Article 287 read: “Conscript shall become a member of the armed forces by being deployed in the unit and/or institution and shall cease to be the member of the armed forces by his discharge from the unit and/or institution.”  Under Article 288,  “Recruitment duty shall start at the beginning of the calendar year in which the Yugoslav citizen has attained the age of 17 years and shall last until the beginning of military service.”  Thus “recruitment duty”, which starts at the age of 17 (or perhaps 16, depending on how the wording is interpreted) is clearly distinguished, as is the period of reserve liability, from membership of the armed forces.
Article 291 specifies “Recruitment shall be conducted in the calendar year in which a conscript has attained the age of 18 years. The conscript may, upon his request, be recruited in the calendar year in which he has attained the age of 17 years. During war, President of the Republic may order the recruitment of conscripts who have attained the age 17 years”.  However, under Article 301  “Recruits who are assessed as capable or partially capable shall do military service when they have attained the age of 21 years” (the Report subsequently stresses that this applies even to the wartime exception
), and under Article 302 a recruit who requests to perform the service early “shall be deployed within three months from the day of filing the request if he has attained the age of 18 years in that year.” (emphases added)  Moreover, any slight remaining ambiguity had been irrelevant within the reporting period, as  no such cases had occurred.
   
Even beyond these safeguards, under Article 194 of the new Serbian Constitution international treaty obligations took precedence over conflicting laws, and in the absence of clear legal provision could be applied directly.
  Moreover the Draft Law on Military Labour and Military Duty, due to come into effect when implementing regulations had been passed, was in complete compliance with OPAC, including having no provision for early conscription in time of war.

By the time of the Replies to the List of Issues, the new Law was fully in effect, and Serbia was able to report much more succinctly that these were in complete compliance with OPAC.  Under Article 15 a person was entered in military records from the beginning of the year of his 18th birthday, and under Article 25 he could be sent to perform military service only in the year in which he would become 19.  (There was no mention of the apparent previous minimum age of 21 for obligatory deployment.)
 
The Committee on the Rights of the Child noted “with appreciation that recruits are only sent on military service in the calendar year they turn 19 years old and the indication given by the delegation during the dialogue that the Law on Military, Labour and Material Duties explicitly prohibits persons under the age of 18 from joining the armed forces in all circumstances, including in state of war and state of emergency.”
 and recommended that the State party proceed to amend the declaration made upon ratification of the Protocol, in order to reflect the new legislation. 
   (This it has however seemingly not so far done.
Serving members of the military
Serbia is a member of the Council of Europe, whose Committee of Ministers recommended in 2010:
“42. Professional members of the armed forces should be able to leave the armed forces for reasons of conscience.
43.
Requests by members of the armed forces to leave the armed forces for reasons of conscience should be examined within a reasonable time. Pending the examination of their requests they should be transferred to non-combat duties, where possible.
44.
Any request to leave the armed forces for reasons of conscience should ultimately, where denied, be examined by an independent and impartial body. 
45.
Members of the armed forces having legally left the armed forces for reasons of conscience should not be subject to discrimination or to any criminal prosecution. No discrimination or prosecution should result from asking to leave the armed forces for reasons of conscience.
46.
Members of the armed forces should be informed of the rights mentioned in paragraphs 41 to 45 above and the procedures available to exercise them.”


Paragraph H.4 in the Council of Europe's follow-up questionnaire on the implementation of this recommendation, which was circulated early in 2012.
  asked “Can professional members of the armed forces leave the armed forces for reasons of conscience? If so, please explain the conditions and the procedure, and in particular whether the requests can be reviewed by an independent and impartial authority. If not, please explain why and whether any measure is in preparation.”   

In reply to this question, Serbia states blandly that service personnel may leave at any time and for any reason, or without giving reasons. More details would be needed of the notice period and terms of severance, in order to assess whether the provisions are adequate in cases of conscientious objection. 
Suggestions for List of Issues
1) Could the State Party confirm that in the event of the reinstatement of conscription in time of war or national emergency, full recognition will be given to the right of conscientious objection to military service, including, if deemed necessary, making available an alternative civilian service in accordance with international standards.
2) In the event that a serving member of the professional military forces were to develop conscientious objections, what would be the procedures through which he could apply for release?
3) Has the State party yet taken steps towards withdrawing the declaration made on ratifying the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, as recommended by the Committee on the Rights of the Child following the examination of its initial report under the Optional Protocol (during which it had be come clear that the declaration was no longer either accurate or necessary)?
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