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 ALTERNATIVE REPORT BEFORE THE
COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS 
ON THE SITUATION OF UNACCOMPANIED MIGRANT CHILDREN IN SPAIN 
Abstract:
As detailed within the below document, current laws on unaccompanied migrant children (UAMC) in Spain entail serious violations of the rights recognised in the Covenant on Economic, Social and Cultural rights, and present an obstacle to be recognized as minors, to regularize their administrative situation, to gain income and therefore to achieving a decent quality of life, which they are entitled to.
Spanish law is inconsistent: on one hand, it talks about the integrative potential of work but, on the other, prevents UAMC from working. Furthermore, it requires them to show minimum income when they become adults – a sine qua non condition for getting a residency authorisation. This is clearly discrimination of this group compared to other children born in Spain, who has the right lo work from 16 years old. These rights violations are leading to a situation where the UAMC are left in poverty and reliant on charities for their basic needs.
Likewise, unlike many European countries, Spain does not have the specific figure of the guardian, a person who is independent from the government with legal knowledge, who accompanies children and ensures that their rights are enforced from their arrival in Spain until their emancipation. This gap leaves this group in a completely unprotected situation, which is exasperated by the lack of legal guarantees to make ends meet.

1. ORGANISATIONS SUBMITTING THIS REPORT 
Save the Children is an international non-governmental organisation that promotes children's rights, provides relief and helps support children in 120 countries around the world. It was established in the United Kingdom in 1919 in order to improve the lives of children through better education, health care, and economic opportunities, as well as providing emergency aid in natural disasters, war, and other conflicts. The organisation promotes policy changes in order to gain more rights for young people especially by enforcing the UN Convention of the Rights of the Child and has general consultative status with the United Nations Economic and Social Council. 

Save the Children operates in Spain from 1999 with programs focused on child poverty, violence against children and children on the move.

Noves Vies is a non-profit organisation created by social and legal professionals. Its main objective is to influence social justice and ensure the protection and promotion of rights, especially human rights.  In particular, the association legally represents and defends unaccompanied migrant children in court.

and 
Fundación Raíces is an organization that promotes and protects the rights of Spanish and migrant children, youth and their families. This NGO has been working for more than 20 years in the legal defence and the psychological, social and educational support of children suffering from or at risk of social exclusion in Spain, particularly defending those whose rights are vulnerated by the Public Institutions.

These social entities submit before the United Nations Committee on Economic, Social and Cultural Rights this Alternative Report to the Sixth periodic report that Spain submitted in 2017 by virtue of Articles 16 and 17 of the Covenant on Economic, Social and Cultural Rights.
2. UAMC SITUATION IN SPAIN 
According to Spanish law, unaccompanied migrant children (UAMC) are FOREIGN NATIONAL children under 18 years old who arrive in Spain without relatives and who are declared homeless or helpless and under custody. In Spain, the child protection authorities from each of the regions (Autonomous Communities) are responsible for the guardianship and protection of these children. In the practice though, they are first treated as foreigners rather than as children, as main shortcomings regarding their situation in Spain regard their access to documentation and regular administrative status. 
It is estimated that only in 2017 5.380 UAMC have arrived to Spain, mostly from Morocco, Algeria, and Sub-Saharan Africa. The UMC arrival figures drastically increased this last year, mostly due to the increase in arrivals of migrants by sea and by land in Ceuta and Melilla.  These children leave their countries of origin looking for a better future, fleeing from poverty, violence, war, terrorism, child labour and natural disasters. 
The current situation and laws regarding UAMC in Spain violate the rights recognized in the Covenant on Economic, Social and Cultural Rights, as we describe below, and leads the UAMC living in irregular situation and in poverty for not being authorized to work and to generate the incomes they need to live a dignified life. Recently
, the UN Committee on the rights of the child has also expressed concern about the still existing de facto discrimination of children on the grounds of national origin and asked Spain to reform its legislation regarding UMC.
· Age determination and access to documentation
The first obstacles that UAMC face to access the rights they are recognized to under international and European laws concerning children is the recognition of their “minor” condition. In fact, both documented and undocumented UAMC who arrive to Spain are systematically subject to age assessment intrusive practices. In fact, police and public prosecutor under the actual Spanish Protocol on UAMC can declare as not valid the documentation from the country of origin that UAMC hold. This often happens in a discretional and discriminatory bases, without the presence of a lawyer and before the child has an appointed guardian, and only when the document declares the minority of the child. Although these practices have been declared as unlawful by several sentences of the Spanish Supreme Court, they keep on being the reality. 
In many cases, after the age assessment, the minor is declared adult, and left in a legal limbo because of the possession of a country of origin documentation stating their minority, and a contrary Spanish prosecutor’s decision declaring the opposite. In this way, children are left in most vulnerable situation as they cannot access the protection recognized to children and are treated as irregular migrants, and at the same time cannot access services meant for adults in vulnerable situation. The decision concerning their age assessment is not appealable. 
· Access to residence authorization
Residency authorization is in most cases granted to UAMC under the guardianship of the child protection authorities once the deadline foreseen under Article 35.7 of the Organic Law 4/2000 on Immigration
 is expired. The law in fact provides that, once it is assessed that the minor cannot be repatriated and once they are under the guardianship of the appropriate child protection authority, the child will be granted residency in Spain. In addition, the said authority must request residency for the child after maximum 9-months from the moment the minor enters protection system,  as established in Article 196.1 of Royal Decree 557/2011 on Immigration
.Although the law sets this as the maximum time period, many administration wait for that period to pass to start the permit procedure. This implies that the minor will sometimes reach the legal age and the moment of leaving the protection system without having obtained the residency permit, complicating their stay and integration in Spain, and leaving him / her in a very precarious and vulnerable situation.  
· Granting of residency to UAMC without obtaining of a work permit 
In Spain, Article 6 of the Worker's Statute
 allows people to work from 16 years of age. However, for UAMC,  although they are older than 16, the residency permit issued does not automatically grant a work permit, which leads to discrimination when it comes to generating income and facilitating their full autonomy and social integration. 
Legally, unaccompanied migrant children under governmental custody are granted only one residency authorisation without automatic right to employment activity, meaning they cannot work.

As such, when the minors become adults, they cannot access the job market or training programmes for young people, since in Spain, this requires authorisation for work and residency.

In these cases, since they are not paying social security contributions, minors under custody cannot access the social security system when they become adults.

Since those over 18 years old who were under governmental guardianship as minors cannot make the income needed to survive, they are left in a very vulnerable situation. 

Secondly, children under governmental guardianship must meet very strict criteria to obtain a work authorisation:

. It is only granted for jobs that the government deems conducive to their integration, meaning, not for any work that the child may choose.

. The government only grants them a work authorisation until they are 18 years of age, after which they lose the work authorisation and only have the residency authorisation.

They will always need to prove that a company wants to hire them, and will never be granted the work authorisation to find a job, which is a clear situation of discrimination with the Spanish 16 year old teenagers who are allowed to work from 16 years old.
As such, foreign children under the guardianship of the child protection authorities must get a work permit following the legally established procedure. According to Article 40.1.i of Organic Law 4/2000 on Immigration, the State employment situation is not important if the legal requirements are met: the foreign child is of working age, the child has a residency authorisation, the child protection authority believes that this employment would help their social integration and it has been proven that the foreign child cannot be repatriated.
As a result, obtaining a residency authorisation and work entails more burdensome requirements for UAMC compared to other Spanish children or foreign children from certain countries living in Spain, including Spanish children who are under the custody of the child protection authorities, since it requires UAMC to only be able to work and obtain financial resources from activities that help their social integration after receiving authorisation from the child protection authority.  
· Access to education and training 
As education also falls under the competences of the autonomous communities, there is no homogenous model to integrate UMCs in schools, but instead one different model per each community. Generally speaking, public material and professional resources are neither enough nor appropriate for the specific curricula and learning needs of UMCs, nor are they particularly aimed at their labour insertion.

UMC’s access to professional training is also restricted due to the age, administrative status and education requirements that have been set in the Real Decree 127/2014, of 28th of February, which they usually do not comply. 
Also, to access the Spanish programme that facilitates access to employment or training—the Youth Guarantee Programme (Programa de Garantía Juvenil), governed under Article 97a) of Law 18/2014 for the approval of urgent measures for growth, competitiveness and efficiency— UAMC are required to have a residency authorisation that includes a valid work permit. The descriptions of the difficulties obtaining this work permit show that there is discrimination involved: UAMC are not offered the same education and training opportunities, which limits their opportunity to find a job and prevents their insertion in the society.
· Difficulties in renewing the residency authorisation and obtaining the residency and work permit after reaching the legal age  
Once the UAMC are adults, to renew the residency authorisation, Article 198 of Royal Decree 557/2011 on Immigration outlines additional requirements to be met: proof of sufficient financial means, positive reports issued by the child protection authority, as well as consideration of their degree of social insertion. We recall that, as stated earlier, since it was not easy for them to generate the income needed to renew their residency authorisation while they were under-age, they are only able to work under limited circumstances.      
Once they are of legal age, they can also change the residency authorisation to a residency and work authorisation, provided they have obtained residency at least one year before and they meet the legal requirements.    
· Health care coverage 
As described above, sometimes the child protection authority does not process the residency authorisation in a timely manner, which causes the UMCs to reach a legal age without having obtained this residency authorisation, leading to difficulties obtaining an authorisation which also lets them work. These minors, who are now undocumented immigrants, no longer have full access to free health care coverage in some territories, as set out in the legislative amendment in Royal Decree 1192/2012 from 3 August
, which leaves to autonomous regions the decision to include them or not.
3. BREACHED ARTICLES FROM THE COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS 
Relevant rights

Article6 (1) – right to work

‘The States Parties to the present Covenant recognize the right to work, which includes the right of everyone to the opportunity to gain his living by work which he freely chooses or accepts, and will take appropriate steps to safeguard this right.’

The CESCR has elaborated General Comment No. 18 on the right to work
. The General Comment discusses the right to work of young persons, noting that a first job can be an opportunity for economic self-reliance and to escape poverty, but that it is often difficult to find a first job. Therefore, the Committee emphasises: ‘National policies relating to adequate education and vocational training should be adopted and implemented to promote and support access to employment opportunities for young persons, in particular young women’.

Further, the Committee elaborates on violations of the right to work, explaining that any discrimination in access to the labour market on a prohibited ground, would amount to a violation of Article 6 and, in particular, States’ obligations to respect the right to work. In the case of unaccompanied migrant children in Spain, the current Federal legislation discriminates against UMC in their access to the labour market, and therefore violates Article 6.

Article 9 – right to social security

‘The States Parties to the present Covenant recognize the right of everyone to social security, including social insurance.’

Article 10 (3) – protection of children and young persons

‘Special measures of protection and assistance should be taken on behalf of all children and young persons without any discrimination for reasons of parentage or other conditions. Children and young persons should be protected from economic and social exploitation. Their employment in work harmful to their morals or health or dangerous to life or likely to hamper their normal development should be punishable by law. States should also set age limits below which the paid employment of child labour should be prohibited and punishable by law.’

Article 11 (1) – right to an adequate standard of living

‘The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions. The States Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect the essential importance of international co-operation based on free consent.’

Article 13 – the right to education

‘1. The States Parties to the present Covenant recognize the right of everyone to education. They agree that education shall be directed to the full development of the human personality and the sense of its dignity, and shall strengthen the respect for human rights and fundamental freedoms. They further agree that education shall enable all persons to participate effectively in a free society, promote understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups, and further the activities of the United Nations for the maintenance of peace. 

2. The States Parties to the present Covenant recognize that, with a view to achieving the full realization of this right: 

(a) Primary education shall be compulsory and available free to all; 

(b) Secondary education in its different forms, including technical and vocational secondary education, shall be made generally available and accessible to all by every appropriate means, and in particular by the progressive introduction of free education; 

(c) Higher education shall be made equally accessible to all, on the basis of capacity, by every appropriate means, and in particular by the progressive introduction of free education;’

For unaccompanied migrant youth in Spain, the law does not allow them to access vocational education and training, unless they have a work permit. This situation is inconsistent with Articles 13 read together with Article 2(2).

Non-discrimination

ICESCR Art 2(2) – Non-discrimination

‘The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.’

The Covenant prohibits discrimination on the grounds of national origin in respect of all of the rights protected by the Covenant.  The list of prohibited grounds in Article 2 is non-exhaustive as it ends with the phrase ‘or other status’. The CESCR elaborated the meaning of non-discrimination in Article 2(2) in its General Comment No.20 on ‘’
. The General Comment explains that another ground of discrimination recognised by the Committee is nationality.  It states: ‘The Covenant rights apply to everyone including non-nationals, such as refugees, asylum-seekers, stateless persons, migrant workers and victims of international trafficking, regardless of legal status and documentation.
’

The General Comment also emphasises that both formal and substantive discrimination must be eliminated.  In the context of refugees and migrants, this means that even where the law protects this group equally, the State must ensure that in practice there are no obstacles to refugees and migrants enjoying the right to work or education. In some circumstances this will impose on the State an obligation to take special measures to achieve substantive equality, for example, putting in place programs to assist people to find work.

It is particularly important to remember that the principles of equality and non-discrimination are cross-cutting (they apply to all rights) and entail immediate obligations, which are not subject to the concept of ‘progressive realisation’. Therefore, Spain cannot argue that it will progressively remove the discrimination against refugees and migrants in respect of the right.

Article 2(3) of the Covenant contains an exception in relation to the economic rights of non-nationals.  It specifies that developing countries may determine not to extend economic rights to non-nationals. By implication, countries that are not developing countries do not have the freedom to choose whether or not to extend economic rights to non-nationals. Clearly Spain is not a developing country and therefore cannot rely on Article 2(3) to deny economic rights to non-nationals.

Further, in its public Statement on ‘Duties of States towards refugees and migrants under the International Covenant on Economic, Social and Cultural Rights’ the CESCR specifically confirms that ‘All people under the jurisdiction of the State concerned should enjoy Covenant rights. That includes asylum seekers and refugees, as well as other migrants, even when their situation in the country concerned is irregular.’

In relation to employment and education for refugees and migrants, the Committee emphasises that ‘access to education and to employment are important channels for integration within the host country and will reduce the dependence of refugees or migrants on public support or private charity’
.  Therefore, any difference in treatment with respect to employment must be ‘in accordance with the law, pursue a legitimate aim and remain proportionate to the aim pursued’.
 

In relation to the right to education, the Committee notes: ‘whereas education has sometimes been described as an economic right, the right of each child to education should be recognized by States independently of the nationality or the legal status of his or her parents.’

Finally, in relation to the caveat of progressive realisation of Covenant rights, the Committee explains that in relation to refugees and migrants, ‘Although States parties to the Covenant should accommodate refugees and migrant inflows commensurate with the extent of the maximum resources available, they would not, in principle, be justified in restricting the enjoyment of the essential content of the Covenant rights on the basis of a lack of resources, even when confronted with a sudden and quantitatively significant flow of refugees.
’

4. RECOMMENDATIONS 
· Spanish Foreigners Law and the National protocol on UAMC should be modified in order to guarantee the recognition of child rights to documented minors and the full protection of those who arrive undocumented and need an age assessment in order to be documented.

· No UAMC should be forced to leave protection systems when turning 18 without holding a valid permit or a residential alternative in order not to fall in vulnerable situation. Access to asylum should also be enforced for those UAMC who need international protection as additional regularisation pathway. 
· A residency authorisation should automatically be granted to UAMC once they are made available to the child protection agencies, without needing to pass the 9-month maximum time limit, to avoid the children reaching a legal age without having obtained any authorisation.
· The residency authorisation issued to the UAMC should be a long-term residency authorisation that also allows them to work. 
· The UAMC should be allowed access to the appropriate educational and training resources to guarantee them quality education, suitable to their specific needs, providing them with better labour insertion. 
· The Royal Decree 1192/2012 from 3 August should be modified to increase coverage for foreign nationals living in Spain, regardless of their administrative situation.  
· Create the guardian figure – an individual counsellor for UAMC, a person that accompanies them from their arrival in Spain until their emancipation, to ensure that their rights are enforced.
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