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1. The implementation of Council Directive 2000/43/EC of June 29, 2000 and case law concerning racial discrimination

1. The European Directive 2000/43/EC, implemented in Italy by means of Legislative Decree No. 215/03, introduced more effective legal remedies with respect to the prevention and repression of racial or ethnic discrimination as compared to the Italian Unified Act on Immigration
. The UFTDU notices nevertheless that the use of these instruments by Italian courts is still very limited, affecting the proper implementation of the obligations resulting from the 1965 United Nations Convention on the Elimination of All Forms of Racial Discrimination, ratified and incorporated in the Italian legal system by Law No. 654/1975
2. The poor resort to legal remedies concerns in particular the application of criminal provisions repressing discriminatory conducts prompted by racial or ethnical prejudices. Notably, it regards the specific offences criminalized by art. 3 of Law No. 654/75, as modified by Laws No. 205/93 and No. 85/06
, as well as the harsher procedural treatment and the special aggravating circumstance provided for by Law No. 205/93 in case of ordinary crimes committed with the aim of racial, national, religious, or ethnical discrimination or hatred
. 
3. Nevertheless, as stated by the Italian authorities in their last report, submitted to the European Commission against racism and intolerance (ECRI)
, the above mentioned aggravating circumstance has been only applied in three criminal proceedings in 2001, in four cases in 2002 and in 2 cases in 2003 and in no criminal proceeding in 2004. The Italian Government did not submit to the Committee any updated information regarding this point.
4. In fact, the UFTDU stresses that the Italian judicial authorities (judges and prosecutors) are still far from making adequate and effective use of the potentialities offered by the law in order to prevent and repress racial discrimination, both in the application of criminal and civil provisions.  

a)
Criminal proceedings

5. With respect to criminal proceedings, the case law has made only one small step forward. In fact in the past, a discrimination could only be established if the individual allegedly responsible for the offence showed the express “intention to discriminate”. Recently, the Supreme Court (Corte di Cassazione) held that the use of words as “nigger” is discriminatory in itself and therefore it is not necessary anymore to establish the effective intention of the person using them
. The Supreme Court underlined in particular the importance of the commonly known meaning of “nigger”. According to the Supreme Court, such word is indeed used, rather than to indicate the colour of the skin, to mark the belonging of a person to a group based on the typical use of such expression in the colonial past to identify the African indigenous population as an inferior race. 

6. Such approach, if continuously and systematically followed by Italian judicial authorities, could help victims of racial discrimination to establish the existence of a discriminatory conduct and to obtain adequate redress for the offence . In effect, alleged victims usually find themselves in a particularly vulnerable condition. They face serious obstacles to find elements of proof that uphold the discrimination, since such discrimination results - in most cases - not from concrete factual situations but from moral harassment.

7. Beside this positive development, the UFTDU wishes to highlight an important element of concern. Despite of the existence of legislative provisions setting high standard of legal protection against racial discrimination and ethnical hatred, Italian Courts and prosecutors do not always apply them in practice. This is in particular the case with respect to the application of the aggravating circumstance envisaged in art. 3 of Law No. 205/1993
. 

8. Furthermore, the UFTDU believes, in line with art. 4 of the International Convention on the Elimination of all Forms of Racial Discrimination regarding freedom of expression, that this right should not be extended to protect the right to freely express opinions that are clearly contrary to the right to equality and the right to be protected against discrimination. The UFTDU is concerned about the multiplication of xenophobic speeches in the latest years in Italy, often pronounced by political leaders, which could inspire and promote among citizens ideals of segregation and exclusion of persons belonging to different ethnic groups, countries or religious beliefs. Italian authorities generally fail to react promptly to these negative practices. Please refer to chapter 3.2 below.

b)
Civil proceedings

9. Although the number of cases concerning racial discrimination submitted to the Italian courts in civil proceedings is more relevant
, the UFTDU observes that judicial authorities have failed so far to use all the potentialities offered by the European Directive, implemented in Italy by the Legislative Decree n. 215 of July 9, 2003. Moreover, it is still very rare that an association, registered into the list of entities entitled to act before courts on behalf of an individual or in the event of a collective discrimination
, files a claim against a discriminatory conduct. It seems that the associations are not sufficiently aware of this possibility or that they do not trust the effectiveness of this remedy.

10. The UFTDU believes that this is partially due to the reluctance of the courts to implement correctly all the potentialities of the legislative provisions. In particular, the outcome of the decisions regarding claims for damages, which is certainly an important aspect of the redress to be granted to victims of discrimination, remains largely unsatisfactory. 
11. Although some courts, in accordance with the relevant legislative provisions
, have correctly recognised that any discrimination causes to the victim harmful consequences which need not to be proved
, in many cases it is still required that the applicant give sufficient evidence to establish the existence and the amount of the damage allegedly suffered
. 

12. This occurs in particular with respect to non pecuniary damages. Very often the courts held that discriminatory conducts do not amount to an offence to constitutional rights, such as an outrage to the honour and the dignity of a person, for which damages would be considered in re ipsa and compensation would automatically follows. Consequently because of the lack of specific proof of the damage suffered, they do not recognise any form of non pecuniary damage
. Neither a moral damage to living (danno esistenziale) - to be intended as a sufficiently intense and persistent frustration or perturbation, or any worsening of one of the aspect of a person’s existence - is usually recognised
.

13. The UFTDU expresses its concern about the orientation of Italian courts that compel the victims of racial discrimination to collect and adduce evidence of the damage suffered as a consequences of discriminatory offences for which compensation is claim. The difficulties that have to be faced in order to establish the very existence of a discrimination have already been highlighted (see above par. 6): getting the proof of the damage suffered is clearly even harder. Therefore, it is of primary importance that the courts, in compliance with the legislative provisions, adopt all the necessary precautions in order to protect the right of victims of racial discriminations to seek and obtain an effective compensation, lacking which the civil remedy runs the risk of becoming thoroughly ineffective in practice. 
****

2. Linguistic Minorities 

14. The UFTDU observes that art. 2 of Law n. 482 of 15 December 1999 (Official Gazette of 20 December 1999, n. 297) containing “Provisions for the protection of traditional linguistic minorities”, which pursues the aim to promote the development of languages and cultures, sets out the list of recognized minorities entitled to the special protection provided therein: Albanian, Catalan, Germanic, Greek, Slovenian and Croatian and those of speaking French, Franco-Provençal, Friulian, Ladin, Occitan and Sardinian.
15. The UFTDU points out that the text of bill n. 424 regarding the protection of linguistic minorities, submitted to the Senate on May 16, 1999 (Thirteenth legislation)
, included also the gypsy minority among the linguistic minorities present in Italy
.  During the course of the examination of the bill, also other relevant proposals had been introduced, like bill C 169 (excerpt C 169-bis and C 169-ter), entitled “Provisions for the protection of the gypsy minority”. The aim of this bill was to provide the minorities, whose languages were still spoken and which actively participated in social relationships and practiced cultural customs, with adequate protection, in consideration of the fact that such populations had been historically present on the Italian territory. The bill pointed out, especially with regard to the gypsy communities, that the Council of Europe had emphasized their presence in the list of linguistic minorities present on the territory, as a result of which, amongst other motives, it was deemed suitable to keep such reference. 

16. Nevertheless, in its parliamentary iter, during the session before the permanent Commission on constitutional affairs on June 17, 1998 n. 374, it was decided to eliminate the following text: “The Republic, in implementation of article 6 of the Italian Constitution and in harmony with the general principles of the European institutions, protects the language and culture of the gypsy population”. The reasons for the removal of this text were twofold. On the one side, some deputies underlined the opportunity not to introduce provisions regarding directly the Roma and Sinti, assuming that these populations could not represent historical land settlements. On the other side, other deputies observed the need to re-examine the argument in the Commission and to adopt an ad hoc provision in order to guarantee a stronger protection in respect of the right of gipsy population to safeguard their culture, language, and their integration.
17. The UFTDU underlines that, at the same time of the elimination of the abovementioned text, the bill n. 1867 ter concerning the protection of the Roma and Sinti minority has been submitted and assigned to the Commission on Constitutionals Affairs on June 22, 1998. Notwithstanding on March 26, 1999 the bill has been withdrawn. 

Since then, the Italian Government has not taken the opportunity of proposing and approving an ad hoc act, which seems to show an inadequate and indifferent approach towards the vast group of gypsy minorities present in Italy. 
****

3. Increasing episodes of racial discrimination and xenophobia, and the lack of proper reactions by Italian public authorities
18. The UFTDU expresses its deepest concern at the increasing number of episodes of racial discrimination and xenophobia which have not been followed by any appropriate legal reaction by the public authorities showing their apparent indifference or tolerance for such serious offences.
19. The UFTDU is particularly troubled by the growing and widespread trend of racially inspired administrative practices and individual and collective behaviours occurring in the latest months, and by the lack of commitment and effort on the part of governmental officials to react to those practices and behaviours. Mr. Diène, special rapporteur of the United Nations on temporary forms of racial discrimination concluded in this respect in his report dated February 15, 2007, “while Italian society is not marked by a serious phenomenon of racism, it is facing a disturbing trend of xenophobia and the development of manifestations of racism, primarily affecting the Roma and Sinti community, immigrants and asylum seekers […]”
. 

20. The tension mounted in Italy in the course of 2006 and 2007, following several violent crimes involving immigrants and Italian citizens. These crimes – among which the brutal murder of an Italian woman in October 2007 for which a Romanian citizen is being charged – coupled with the expression of anti-immigrants ideas by certain political leaders and media, are fuelling amongst Italians the sentiment that the reason for all current social problems is to be imputed to the presence of immigrants on the Italian territory. 

21. In fact, in order to react to the events, lawmakers adopted immediately the Law Decree No. 181/2007 granting the authorities more discretional powers to remove European Union citizens and other immigrants from the Italian territory on grounds of national security and public order. European Union citizens could, for example, be removed from the Italian territory in the event that one of their relatives would be held responsible for a conduct compromising the public interest
. And the underlying purpose of the special legislation – as made clear by the following public debate and by the official protest raised by the Romanian Government – was to address in particular the issue of the presence in Italy of Romanian citizens.
22. Although this decree was not converted into Law within the prescribed time-limit of 60 days and, accordingly, lost its legal force, the UFTDU fosters serious concerns with respect to the ease that the Italian Government showed in promulgating such decree, with the uncovered intention of justifying strongest punitive measures against a particular national group of persons and without taking into account the impact that such measures could have on the Italian public opinion. In the meanwhile, the Italian Government adopted a new Law Decree on the matter, that came into force on January 2, 2008
. This Decree affords immigrants with a higher degree of protection against measures of removal.
23. Although, therefore, the current Italian legislative framework on discrimination, immigration and the status of foreign nationals, as the Government pointed out in its report, could be generally and theoretically considered in line with the CERD’s obligations the implementation of such a legislative framework seems to show that the practice is far from being satisfactory.

****

3.1 Administrative practices

a)   
Regulations imposing restrictions on the right to marry

24. Under the CERD, States parties are obliged to guarantee the right of everyone, without distinction as to race, colour or national or ethnic origin, to equality before the law in the enjoyment of civil and political rights. Article 5 (d) (iv) recognizes in particular the right to marriage and choice of spouse. Since the Italian government has not provided any information regarding racial discrimination and the exercise of the right to marriage, the UFTDU deems necessary to bring the following situation to the attention of the Committee.   

25. Following the example of the majority of the municipalities in the province of Varese that adopted a protocol of understanding requiring the mayors to inform the “carabinieri” (law enforcement officials) in the event of a marriage with foreign citizens, in order to verify their legal status (Protocol of understanding, 20 September 2007, annexed, doc. n. 1), the mayor of Caravaggio (Bergamo) has issued a Circular, whereby a foreign person, wishing to get married, should give evidence of his or her permit of stay to the Register Office (Circular n. 033618, 30 November 2007, annexed, doc. n. 2). The circular has been sent to the Director of the Registry Office and states that:

“In a lot of cases, it has been established that these [foreign citizens], also when they do not legally reside in Italy, got married. The municipality of Caravaggio […] does not intend to be the instrument to circumvent the rules governing the presence of foreigners in the Italian territory and to facilitate the surreptitious regularization of their position, through marriage. As a result, the Register Office should verify, at the moment of the request to make the required publications for the marriage, the lawfulness of their stay on the national territory, in addition to the other documents requested by the current regulations,. The lack of appropriate documentation confirming this status will prevent the execution of the publications. The addressees of this circular must strictly apply its content.”.
Other municipalities in the Northern part of Italy have followed, or informed the press that they would follow
, the example of the municipalities of Varese and Caravaggio.

26. The reasoning behind this regulation is, according to the mayor of Caravaggio as expressed in an Italian newspaper
, “to fill a gap in the Italian legislation, since persons unlawfully present on Italian territory must be reported to the authorities while they do have, on the other hand, the possibility to marry”. The contradiction lays in the fact that a person unlawfully staying in Italy (and thus subject to expulsion) cannot be expelled from the moment of the marriage with an Italian citizen. Furthermore, three years after the marriage, the foreigner will be entitled automatically to be granted Italian citizenship
, and in this way immigrants could, by means of a marriage of convenience, avoid all regularization proceedings to become an Italian citizen. According to the mayor the primary aims of the current circular is that: 
- the officials of the Registry would be relieved of the responsibility to report persons who unlawfully stay on Italian territory;

- that such persons would be prevented from getting married.

27. With regard to the grounds indicated by the mayor, the UFTDU points out that, according to Art. 331 of the Criminal Procedural Code, a public official is legally required to report to the authorities only if he or she believes that a crime was committed, which is not the case in the present matter. 
28. Furthermore, the UFTDU recalls that, according to Art. 116 of the Italian Civil Code, a foreigner who wants to marry in Italy does not have the duty to give evidence of a valid permit of stay. Italian law only requires the exibition of a so called “nulla osta”, a declaration stating that there are no impediments to the celebration of the marriage. Therefore, the regulatory provisions adopted by several municipalities in Italy give rise to a discrimination based on race and nationality, which is not in accordance with the current Italian Civil Code. Furthermore, such a practice violates the fundamental right to marriage and the right to family life of the concerned persons and their right to form, without any interference by public authorities, a family, as recognized in national and international legal instruments.

b)
Regulations imposing special requirments for the registration of non-citizens as resident into the Register of the Polulation
29. The mayor of the Municipality of Cittadella (Padova) has issued an order
 (annexed, doc. n. 5) concerning the “implementation of the general provisions regarding the registration into the Register of Population and the connected regulations with respect to the sanitation and public security”, since he considers the general growth of immigrants’ presence on the territory of the municipality a risk for the local population. This order prevent non-citizens from being registered as resident in the municipality in the event that they do not satisfy the conditions for a decorous life, that is to say –inter alia - sufficient financial resources and an adequate accommodation. 
30. A mayor can only adopt urgent orders in cases of public health or hygienic emergencies, in order to prevent and eliminate serious risks threatening the safety of the citizens
. 
31. First of all, the UFTDU notes that the order issued by the mayor of Cittadella is evidently vitiated by so called “excessive power”, since the necessary factual pre-conditions provided by law for the adoption of orders affecting the local population are totally lacking in the present case. The UFTDU stresses in particular that:

· the restrictions imposed are in no way linked to a situation of urgency and necessity to protect the public safety and security of the local communty;

· the said measures do not have a temporary character as it would instead be required for an emergency order based on the need to cope with a situation of immediate risk;

· paragraph 2 of the order obliges EU citizens to show that they have at disposal an adequate accommodation as a condition of the issuing of the certification of the registration into the Register of Population, although Council Directive 2004/38/EC of April 29, 2004 and Italian Law Decree No. 30/2007 do not mention such a condition at all.  
32. It is obvious that the order has the purpose and effect to interfere in a rather persistent way with the exercise of each individual’s right to establish habitual residence in a place of his or her own choice. It imposes on non-citizens conditions for the registration into the Register of Population which are almost impossible to satisfy, which are not required from citizens and which have nothing to do with the purpose of the registration. Such registration is necessary if a foreigner wishes to stay for more than three months on the Italian territory. In this respect, the UFTDU points out that the order:

· does not comply with the provisions of Law Decree No. 30/2007, as it limits, due to the more strict requirements, its application and places a disproportionate burden on the person who seeks to be registered in the Register of Population;

· require a residence card from non-EU citizens and not only a permit of stay, while the latter, pursuant to the Unified Text on immigration, is per se sufficient to certify the regular presence on the Italian territory 
.   
33. In the light of the above, the UFTDU believes that the order, issued by the mayor of Cittadella, is deliberately conceived to affect exclusively non-citizens who find themselves in a vulnerable situation. The order includes expressions and statements that are already in itself discriminatory
 and that regard only foreigners who, in this way, are not able to accomplish their full integration. Furthermore, such statements and expressions contribute to fuel the hostile behaviours towards them. 
c) Regulations restricting the right to equal access to education   
34. Although the Italian government highlights in its report all the efforts that have been carried out at a ministerial level to ensure an effective implementation of the constitutional principle of equal access to school (art. 34 of the Constitution), the UFTDU wishes to raise some concerns with respect to the protection of the right to education and equal access to school in the current Italian context. The following cases have been characterized by the recrudescence of xenophobia and racism at a local level.
35. The first case concerns the city of Milan. On December 17, 2007, the municipality has issued a Circular (Circular n. 20, 17 December 2007, annexed, doc. n. 6) providing the registration modalities for nursery schools in the municipality. At point 2.a, on page 4, the Circular lists the documents that are required for such registration. The last requirement states: 

“for foreigners from outside EU: a valid permit of stay or the receipt of the submission of a request for renewal”.   

36. Moreover, at the end of page 3, the circular states: “families that do not have a valid permit of stay will have the possibility to enroll, provided that they will obtain the permit within February 29, 2008. The lack of demonstration of the permit of stay within the above-mentioned term, will obstruct the formalization of the request of enrollment”.

37. In order to delete this unacceptable administrative provision, which violates clearly both the abovementioned constitutional principle and the international obligations contracted by Italy (see, inter alia, art. 5(e)(v)of the CERD), the Italian Government intervened by ordering Milan’s mayor, Letizia Moratti, to erase the provisions of the circular within 10 days and informing her that the failure to comply with such order would result both in the immediate discontinuance of State contributions as well as in withdrawing the concession of the State recognition for the municipality’s schools (the municipality’s license for public nursery schools). Until today, however, no measure has been taken.  
38. The second case concerns the city of Rome. On January 11, 2007, the Council of the VII municipality of Rome has approved by a majority of votes a motion, in which they asked the councilor in charge of education matters to consider the request to separate Roma children from other children in the school bus, like happened in the past when there were different school busses. Background of such request would have been the fact that some Roma children behaved badly with respect to the others.
39. The councilor in charge of education matters reacted immediately by stating that “I knew that there had been some problems in the VII municipality, but I thought that the problems were resolved. In the sense of including and not excluding… We can not go back to the times of Rosa Louis Parks…”. The Communist party requested (and obtained) subsequently the resignation of its council member, who presented the motion, since such conduct “is not compatible with the political culture and social practices of the Communist party”
. 

40. Taking into consideration the abovementioned case and the national and international rights given to children, in particular articles 2 and 28 of the Convention on the Rights of the Child
, the UFTDU underlines the fact that all children are equal and that all children have to be taught that they are equal. In effect, the presumption of the principle of equal treatment and non-discrimination begins at schools, which implies that national authorities have the responsibility to prepare their citizens on the current multicultural society we are living in. 

41. The Italian government described in paragraph 519 and further of its report the School Attendance Project for Romany Children and Adolescents of the Rome City Council. The UFTDU encourages this project, whose aims are – among others – to change the Roma attitude with respect to education and to facilitate school attendance. Nevertheless, the UFTDU stresses that that not only Roma children should be included in these projects, but also other children and their families. The creation of conditions for the day-to-day-existence of children and young people from different cultures
 needs indeed, as demonstrates the aforementioned case, a dual approach. Only then the world of education, the Roma culture and the Italian culture will get together.       
d)
Regulation impinging on the right to sanitary assistance

42. The UFTDU has taken note of the comments of the Italian Government with respect to the measures to safeguard health. The right to protection of health is enshrined in Art. 32 of the Italian Constitution and it is up to the State to ensure essential levels of health care. This means, as the Italian Government pointed out in paragraph 575 of its report, that central State institutions lay down the fundamental principles in this respect, but their implementation falls within the competence of the Regions. The UFTDU is concerned by the possible negative effects which the legislative decentralization from State to regional level could bring about in the field of health-care, as shown by the following events.

43. In November 2007, the Region Lombardia has issued an order, according to which free health assistance to immigrants, who lawfully reside on the Italian territory and who are awaiting the renewal of their permit of stay, should be suspended. In particular, the A.S.L.’s (local sanitary agencies
) are obliged to dock and reclaim the fees regarding non-EU patients holding an over-one-year expired permit of stay that from the pay packet of physicians. Accordingly, all those non-EU citizens who, after one year from the expiration of ther permit of stay, were still waiting to receive an answer by the authorities to their request for renewal, lost – from one day to the next – their own physician and their right to health assistance. Even if some doctors still offer free assistance to their patients because of deontological and ethical reasons, there is a real risk that they would not hand out the necessary prescription for the purchase of medicines.  

44. According to the counsellor of the public health service of the Region Lombardia, the order regarded only the fees with respect to non-EU nationals who “did not have a renewal of their permit of stay for at least twenty two months”. “It is not acceptable to pay a physician an amount of money for a patient that he does not treat […]”
. However, the procedure for renewal of permits of stay is very long and bureaucratic, and it now seems that immigrants are punished for that by being deprived of the right to free health care. 

45. Having considered the above case, the UFTDU wishes to underline the fact, mentioned by the Italian Government itself in paragraph 576 of its report, that the the State must ensure, by all appropriate means, equal level of enjoyment of the right to health over the national territory.
****
3.2 The conducts of politicians and municipality officials

a)
Statement about using SS-methods against immigrants

46. It has been against the background of the situation mentioned at the beginning of chapter 3 that – once again – an Italian politician expressed its discriminatory views with respect to immigrants
. As published in various local, but also national and international newspapers, Mr. Bettio, member of the Lega Nord party, has stated in a meeting of the city Council of Treviso, that SS-methods should be used against immigrants
. In particular, he stated that “for one Italian that is being mistreated or whose goods have been damaged by an immigrant, 10 immigrants should be punished. We are at war and therefore we must act accordingly”
.
47. Despite the seriousness of these statements, the local opposition preferred not to respond, stating that outings of this kind of level do not merit a reply, while the Lega Nord party has commented Mr. Bettio’s SS-statement as the personal opinion of one of its members. Mr. Bettio himself apologized and announced that he would leave the politics. As a result of the events and of the protests raised by members of certain political parties, such as the regional counselor of the Verdi party
, it has been reported that the Public Prosecutor of Treviso would have opened an investigation concerning Mr. Bettio’s statements. 

48. Pursuant to Art. 21 of the Italian Constitution, everyone has the right to express freely his or her own thought by word, in writing and by all other means of communication. However, this right is not an absolute one and can be subject to restrictions according to the law for the purpose of ensuring the protection of the rights of others. Furthermore, the Supreme Court in criminal matters has decided that the right to freedom of expression does not justify acts or conducts that, although they manifest one’s own belief, are prejudicial to other relevant constitutional principles (such as the principle of equality) and the values protected by national and international law
. Also the CERD states in its General Recommendation No. 15 that the prohibition of all ideas based upon racial superiority or hatred is compatible with the right to freedom of opinion and expression.

49. Law No. 654/1975, which incorporated the CERD into the domestic legal system, establishes in Art. 3, Section 1, that “everyone who promotes ideas that are based on racial or ethnic superiority or hatred, or who incites to commit or commits acts based on racial, ethnical, national or religious discrimination, will be punished with imprisonment up to one year and six months or with a fine of maximum € 6.000,00” (lett. a), and that “everyone who incites to commit or commits violence or acts that provoke violence, which are based on racial, ethnical, national or religious discrimination, will be punished with imprisonment from six months up to four years” (lett. b) Pursuant to the Supreme Court case-law, these criminal provisions prohibit all acts of racial discrimination, irrespective of the origin of the discriminated person
. Art. 1-bis of the Law No. 205/1993 provides that a person convicted for a racially motivated crime can be sentenced to additional penalties or restrictions such as the withdrawal of the driving license or passport and the ban from participating in any manner to activities of propaganda for political or administrative elections. 

50. The statements of Mr. Bettio concerning the recourse to SS-methods against immigrants have got enormous publicity and have been scattered throughout Italy. However, no clear reaction has come from the Minister of Internal Affairs or from the Italian Government, and no relevant further information has been made public by the media as to the development of the investigation on the case. In other words, there seems to be a total lack of interest in what will be the legal consequences of such a brutal and trivial expression of racism and ethnic hate and so far no charge has been formally raised against Mr Bettio.
51. The UFTDU believes that especially the government and its representatives have the obligation to promptly and adequately react on all acts and deeds, which are based on racial, ethnical, religious or national discrimination and made publicly by means of newspapers or the internet. Subsequently, acts of racial discrimination should not only be punishable on the paper, but should also in practice be adequately punished by the competent authorities. Such obligation is implicit in Art. 4 and reflected in Art. 2 paragraph 1(d) and Art. 6 of the CERD, like the Committee observed in paragraph 7.3 of its opinion on the communication No. 34/2004, Mohammed Hassan Gelle v. Denmark.  
52. Furthermore, contracting States have the obligation to carry out a formal, prompt and effective investigation in order to establish whether a racially motivated criminal offence was committed and to ensure that appropriate relief is afforded to the victim also in terms of pecuniary compensation. In case of statements by political actors of particular gravity, such as those of Mr Bettio, the UFTDU believes that CERD obligations do require judicial authorities to undertake proprio motu such an investigation and, more generally, the media to give full account of its outcome
. 
53. Eventually, the UFTDU reiterates that the Italian Government and other public authorities should always keep the public opinion informed about the measures undertaken and the their results, so as to avoid that silence could be interpreted by the general public as a form of tolerance or even acceptance of discriminatory statements.

b)
Xenophobic  statements on town information screens
54. Another case of degrading public statements against immigrants has occurred in the Municipality of Montegrotto Terme in the province of Padua. The mayor of Montegrotto Terme has displayed the following text on the information screens installed around the city: “Citizens, emigrate! You will live better as immigrants in another State than as citizens in your own country”. Background of this communication would have been the fact that persons illegally staying in Italy receive more rights than Italian citizens and that mayors do not have the instruments to guarantee the public security that is, according to the mayor, being threatened because of an invasion of immigrants on their territory
.
55. The UFTDU is seriously troubled by the widespreading discriminatory attitude and xenophobic feelings against immigrants of several local administrators, which are tolerated by central authorities and find support in part of the local population. Conducts aiming at or having the effect of inciting to racial or ethnical hatred, such as that of the mayor of Montegrotto, should be criminally prosecuted according to Art. 3 of Law No. 654/1975 and should be firmly opposed by the Government at the political level. In this respect, also the Committee Against Torture urged Italy, in its Concluding Observations of July 2007, to “condemn publicly racial discrimination, xenophobia and to send a clear and ambiguous message that racist or discriminatory acts within the public administration […] are unacceptable”
. 
****

3.3 Media conduct 

56. Although the Italian Government states in its report that UNAR has addressed the public opinion trough awareness raising and communication programs with respect to the prevention of discriminatory acts, no mention has been made to the conduct of the media itself or the measures taken to prevent the dissemination of racial discrimination through media
. 

57. The UFTDU points out that, even though the conduct of journalists in Italy is regulated by the Deontological Code regarding the treatment of personal data in the exercise of journalistic duties
, the media should also be held in part responsible for the current spreading of discriminatory attitude and feelings towards immigrants. Indeed, in the event of criminal offences allegedly committed by persons of foreign origin, the media are particularly inclined to emphasize the nationality or ethnicity and living circumstances of the suspect. There are many cases where a person of foreigner origin has been immediately indicated by the media as the author of violent crimes, and then turned out to be completely unrelated to the crime or even the victim of it. This has happened, for example, in the case of Mr. Marzouk who was at first reported by the media as the primary suspect of the killings of his wife, his son and his mother-in-law occurred in Erba on December 11th, 2006
. After a while it became clear that he was in Tunisia at the time of the killing of his family members and that two Italian citizens living in the neighborhood were responsible for it. Something similar happened in relation to the recent murder of a British student in Perugia, where the media rushed to place responsibility for the crime on Mr. Lumumba – a person of African origin running a students pub in Perugia – who was then released of charges.
58. Furthermore, media are generally placing special emphasis on crimes committed by immigrants or persons of foreign origin, creating alarm and fear in the public opinion about the presence of those people in our country. For instance, this was the case of Mr. Marco Ahmetovic who, under the influence of alcohol, has knocked down and killed with his car four Italian citizens in April 2007: the medias underlined, by means of screaming headlines, the fact that he belonged to the Roma minority and that he did not have a regular job
. On the other hand, a fatal accident, caused by an Italian citizen in which three relatives died, was not brought widely to the attention of the public
.
59. Several international institutions, like the European Commission Against Racism and Intolerance and the United Nations Special Rapporteur on Temporary Forms of Racial Discrimination
 stressed this kind of stereotyping conduct of the Italian media. ECRI recommended the Italian authorities to intervene, taking into account the independence of the media, in order to prevent journalists and editors from contributing to the creation of a hostile atmosphere with regard to foreigners in Italy
. The Committee of Ministers of the Council of Europe concluded in Resolution ResCMN(20006)5 on the implementation of the Framework Convention for the Protection of National Minorities by Italy that “initiatives to tackle discrimination and negative stereotypes in the media must be stepped up as these problems continue to affect certain minority groups”.
60. As a result, the High Commissioner on the Status of Refugees has promoted, in collaboration with the national federation of the Italian press and the organization of journalists, the drafting of a Charter of good conduct to serve as a guideline for journalist when dealing with immigrants, political refugees and asylum seekers. The draft of this Charter has been finalized in Rome in September 2007 and constitutes a sort of unified text, based on international and constitutional principles, accompanied by recommendations. 
61. Despite the relevance of the Charter and the importance of similar initiatives, the UFTDU points out that, so far, they do not seem to have brought any significant progress. There should be a systematic overall campaign to raise awareness about the impact that media may have on the dissemination of feelings of fear against immigrants and non Italian citizens among the general population.
****

Avv. Mario Lana
President of the UFTDU
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3. A. Camurani, “Ho avvertito i carabinieri prima del matrimonio” in the online newspaper Varese News of Octobre 12, 2007 (www.varesenews.it); 

4. C. Del Frate, “Matrimonio vietato ai clandestini” in the online newspaper  Corriere della Sera of December 3, 2007 (www.corriere.it);

5. Order n. 258 Prot. N. 50875 issued by the mayor of Cittadella on November 16, 2007;

6. Circular n. 20 issued by the Municipality of Milan on December 17, 2007;

7. P. Brogi, “Scuolabus separati per i bimbi rom” in the online newspaper Corriere della Sera of January 12, 2008 (www.corriere.it);

8. “Scuolabus separati per i rom, via consigliere- Veltroni: i bambini sono tutti uguali” in the online newspaper Il Messaggero of January 12, 2008 (www.ilmessaggero.it);

9. “Immigrati – La Regione attacca i medici” in the newspaper La Repubblica of December 18, 2007;

10. “Treviso, Consigliere della Lega invoca metodi da SS contro gli immigrati”, in the online newspaper Il sole 24 ore of Diecember 5, 2007 (www.ilsole24ore.com);

11. “Contro gli immigrati metodi nazisti”, in the online newspaper Corriere della Sera of December 4, 2007 (www.corriere.it);

12. “Bettio e le SS, querela degli ebrei”, in the online newspaper Tribuna di Treviso of December 5, 2007 (www.tribunatreviso.repubblica.it);

13. “Treviso. Bettin: contro Bettio presenteremo esposto in Procura” as published on the website of the political party Verdi Veneto of December 6, 2007 (www.verdiveneto.it);

14. R. Bianchin, “Il sindaco ai cittadini: “Emigrate, in Italia ci sono troppi stranieri”, in the online newspaper La Repubblica of December 2, 2007 (www.repubblica.it);

15. A. Ronchey, “Invasione dei nomadi”, in the online newspaper La Repubblica of September 29, 2007 (www.repubblica.it);

16. “Strage Erba, il presunto killer era in Tunisia” in the online newspaper Il Corriere della Sera of December 12, 2006 (www.corriere.it)

17. “Rom travolge e uccide 4 ragazzi. Guidava ubriaco un furgone”, in the online newspaper La Repubblica of April 24, 2007 (www.repubblica.it);

18. “Suv guidato da ubriaco investe un’auto muoiono in 3, padre, madre e figlia”, in the online newspaper La Repubblica of December 26, 2007 (www.repubblica.it) 

� Art. 2 and 3 of  Legislative Decree No. 215/03; art. 44 of the Unified Text 286/98 on Immigration.


� Art. 3 punishes persons who "promote ideas that are based on racial or ethnic superiority or hatred” who “incite to commit or commit acts based on racial, ethnical, national or religious discrimination” and who “in any case incite to commit or commit violence or acts that provoke violence, which are based on racial, ethnical, national or religious discrimination” and who participate in, assist, promote or direct organisations, associations, movements or groups that have amongst their scopes the incitement to discrimination or violence, based on racial, ethnical, national or religious discrimination. A sentence with respect to a crime committed with the aim of discrimination can be extended with additional measures, such as the suspension of the driving licence, the obligation to carry out unpaid social activities in favour of the society or activities that contribute to a public benefit or, in the event that the sentence has become final, the winding-up by the Ministry of Internal Affairs of an association, group or organization that promotes the commitment of discriminatory crimes or the seizure of goods. 


� In particular, it is nowadays possible for the public prosecutor to initiate “in every case” legal proceedings. Furthermore, the procedure of balancing the aggravating circumstances with the extenuating circumstances has been eliminated.  


� Third Italian Report to ECRI, Strasbourg May 16, 2006, § 9.


�  Supreme Court, section V, judgement of January 20, 2006, n. 9381.


�  See for example Supreme Court, section V, judgement of December 5, 2005, n. 44295.


�  See, for example, among the most recent judgements: Tribunal of Bologna, ordinance of December 23, 2006; Tribunal of Perugia, ordinance of December 6, 2006; Tribunal of Imperia, judgement of September 12, 2006; Tribunal of Firenze, ordinance of January 14, 2006;  Tribunal of Padova, judgement of May 19, 2005.


� Art. 5 of legislative decree 215/2003. 


� Art. 8 of the European Directive 2000/43/EC and art. 4 of the legislative decree 215/2003. 


� Tribunal of Milan, judgement of March 30, 2000; Tribunal of Padova, judgement of May 19, 2005.   


� For instance, in the following three cases, among others, the court esteemed that the loss was not sufficiently proved. The first case concerns the enrolment of a Chinese student in a University in the city of Milan, who had been inserted automatically in the highest income’s bracket in order to determine the University fee, only because she was not an Italian or EU citizen, Tribunal Bologna, judgement of December 23, 2006; the second and third case concerns the exclusion of foreigner citizens from public contests, Tribunal of Perugia, judgement of December 6, 2006 and Tribunal of Genova, ordinance of April 21, 2004.


� In the case of the Chinese student cited above (footnote n. 11), for instance, the court stated that no offence to the student’s honour or dignity was proved by the imposition to her of the highest fee, irrespectfully to her incomes; the judge stated that neither a frustration amounting to a damage to the existence (see below, footnote n. 13) was proved.  


� The damage to the existence (danno esistenziale) is a particular category of damage, recently recognised as an independent one by the Italian Supreme Court (judgement of March 24, 2006, n. 6572).  


� This bill followed the text that had been drafted by the Commission on constitutional affairs of the Chamber of Deputies during the Tenth Legislation . Chamber act 391-1024-1268-1740-1796-1986-A.      


� Bill n. 2082 that has been discussed together with other bills and with bill n. 424 during the session on April 7, 1999, states in art. 1 that “the Republic protects the language, culture and identity of the Albanian, Catalan, Germanic, Greek, Slavic and gypsy population and from those who speak Ladin, French, French-Provençal and Occitan”.  


� Report A/HRC/4/19/Add.4.


� Art. 1 sub e of decree n. 181 (01/11/2007).


� This decree n. 249 (29/12/2007) regulates in particular i) measures with respect to the expulsions of foreigners from the national territory of Italy for the prevention of terrorism, ii) the determination of the competent judicial authority with respect to the expulsion of foreigners and the removal of European Union citizens, iii) the removal of European Union citizens for the prevention of terrorism and iv) the immediate removal of European Union citizens because of the fact that their presence constitutes a threat for the civil and secure society. The behaviour of such persons should have been a concrete, grave and effective threat for the human dignity or with respect to the fundamental rights of an individual or the public safety.


� Varese News of October 12, 2007 (annexed, doc. n. 3).


� Corriera della Sera of December 3, 2007 (annexed, doc. n. 4).


� Art. 5 of the Law on citizenship n. 91/1992.


� Order n. 258, dated November 16, 2007.


� See art. 50 and 54 of the law by decree n. 267 August 18, 2000.


� Art. 6, paragraph 7of the law by decree n. 286/98, Unified Text on immigration matters. 


� Page 3 of the order states – amongst others - that: “the migration phenomenon, in both objective and quantitative terms,[…] could result in a real emergency with respect to the public health and safety” and “regulations that limit the crowd, which are systematically being ignored”.   





 


� Corriera della Sera of January 12, 2007 (annexed, doc. n. 7) and Il  Messaggero of January 12, 2007 (annexed, doc. n. 8).


� Doc. A/RES/44/25 of December 12, 1989.      


� Another aim of the project, see paragraph 520 of Italy’s report to the CERD.


� In Italy, the A.S.L.’s provide physicians with their remuneration.


� La Repubblica of December 12, 2007 (annexed, doc. n. 9).


� An example of an Italian politician showing discriminatory behaviour is the former mayor of Treviso. He is well known for his discriminatory statements and xenophobic behaviours against non-EU nationals and homosexual persons, as stated in the Italian newspaper ‘Il Messaggero’ on August 9, 2007.


� Il Sole 24 Ore of December 5, 2007 (annexed, doc. n. 10).; Corriere della Sera of December 7, 2007 (annexed, doc. n. 11). 


� Tribuna di Treviso of December 5, 2007 (annexed, doc. n. 12).


� See website Verdi Veneto of December 6, 2007 (annexed, doc. n. 13).


� Supreme Court, section I, judgement of February  28, n. 341.


� Supreme Court, section I, judgement of February  28, n. 23024.


� Compare also CERD Communication n. 34/2004, par. 7.5.


� La Repubblica of December 2, 2007 (annexed, doc. n. 14).


� Paragraph 21 of CAT/C/ITA/CO/4 of July 16, 2007.


� See for example the article in Corriere della Sera of September 29, 2007 (annexed, doc. n. 15).


� Art. 25 Law n. 675/96. Art. 9 of this Code states that “the journalist is obliged to respect the right of every person not to be discriminated on the base of race, religion, political opinions […]”. This provision can, in addition, be found in the Charter of duties of journalists, adopted by the national federation of the Italian press and the national council order of journalists dated July 8, 1993. Only journalist who are professionals (thus enrolled in the organization of journalists) are obliged to follow the Deontological Code. Such obligation does not exist for publicists. 


� See for example Il Corriere della Sera of December 12, 2007 (annexed, doc. 16).


� See for example La Repubblica of April 24, 2008 (annexed, doc. n. 17).


� La Repubblica of December 26, 2007 (annexed, doc. n. 18).


� Paragraph 57 of A/HRC/4/19/Add. 4.


� Paragraph 78 and 79 of the Third Report on Italy of December 16, 2005
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