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1. INTRODUCTION

The Spanish Committee of Representatives of Persons with Disabilities (hereinafter, CERMI), is the expression of the movement of persons with disabilities, doing advocacy, representation and political actions in Spain. CERMI has the mission to articulate and structure the Spanish disability social movement to develop a representative political action in order to protect and promote the rights and interests of persons with disabilities and their families, persistently respecting the inherent pluralism of the diversity of this social group.

In the fulfilment of this purpose, we are aware of violations of rights of persons with disabilities enshrined in the Spanish Constitution and in the CRPD itself. With this Shadow Report, we pretend to make visible these violations in order to create a path to eliminate violations and restore their rights. From a civil society perspective, this report argues the information provided in the report submitted by Spain to the CRPD Committee.

In 2011, CERMI was officially designated by the Spanish State as an independent mechanism to monitor the application of the CRPD in Spain. This gives CERMI enhanced powers in relation to the United Nations and Spain as a State party. This recognition has reached normative status with the first additional Provision of Royal Decree 1276/2011, on legal adaptation to the Convention.

CERMI, as an independent mechanism, made this Alternative Report on the situation of human rights of persons with disabilities in Spain during 2018 in order to analyze the current state of implementation and respect for the rights and principles included in the CRPD. It also pretends, from a civil society, perspective to respond the list of issues addressed to Spain by the CRPD Committee.

This analysis aims to provide complementary information provided by the State so that the CRPD Committee can provide some concluding observations that would help to better implement the CRPD and respect all human rights and fundamental freedoms for all persons with disabilities in Spain.

Since the ratification of the CRPD, CERMI has been working for its full implementation. In addition to this Report, all the publications of the CERMI Collection, a series of studies and reports aiming to address from all areas the issues that affect and concern the group of people with disabilities and their families, including a report on the first 10 years of the implementation of the Convention, are available on our website: www.cermi.es

Complying with the normative status of an independent mechanism, CERMI sent on July 15 a first version of the Shadow Report, which was completed with a second version submitted on October 2. This document answers, from civil society the perspective and analysis, the issues that the Committee addressed to Spain in July 2017. It also complements the State Report submitted on April 30, 2017.


I1. Disability can only be seen from a human rights perspective. In many occasions, the rights of persons with disabilities are violated or not guaranteed. In this regard, it is necessary a bill to modify the Spanish legal system in the light of the CRPD. Although Act No. 26/2011 was a first step to adapt the Spanish legal system to the principles, values, and obligations of the Convention, this Act was limited to adjust 20 ordinary laws in light of the CRPD. The previous CERMI studies contemplated the need to modify 90 regulations (Acts). It should also be noted that organic acts, which regulate fundamental rights, were not harmonized with the Convention.

The milestone between 2012 and 2017 was the approval of Royal Legislative Decree No. 1/2013 of 29 November 2013, which approves the Consolidated Text of the General Act on the Rights of Persons with Disabilities and their Social Inclusion (hereinafter, LGDPD). This Legislative Decree revises Act No. 13/1982 of 7 April 1982, on the social integration of persons with disabilities; Act No. 51/2003 of 2 December 2003, on equal opportunities, non-discrimination and universal accessibility for persons with disabilities; and Act No. 49/2007 of 26 December 2007, which establishes the regime of infractions and sanctions in terms of equal opportunities, non-discrimination and universal accessibility for persons with disabilities.

The new legislative text moved forward in the fight against discrimination of persons with disabilities in Spain. The most positive aspect of the new Act is the comprehensiveness and the use of a human rights language.

However, in many aspects, this Act is a mere compilation of previous Acts (whose compatibility with the Convention can be questioned). The progress is not as great as we might expect, especially if we consider that it appears in a context in which good part of the system that should protect and promote the right of personal autonomy (which, in fact, it had remained as part of the attention to dependence) has been dismantled. It should also be considered that the reference to rights has a relative effect (which would be better if an Organic Act had been proposed); or that the assessment of the degree of disability itself is still based on medical-rehabilitation grounds.

Among all the problems presented by the LGDPD, which have been listed in a general way, it is worth highlighting the problem regarding the range of the legal text that approves it, and the instrument that is used. Spanish Constitution establishes a legal domain, referred as the Organic Act, a reservation of law for the regulation of the exercise of fundamental rights and public liberties, contained in its Title I Chapter 2, Section 1. However, the LGDPD has not been able to move forward on the recognition of human rights of persons with disabilities.

Regarding reasonable accommodations, although the definition is included in the LGDPD itself, there has been no effort by Spain to guarantee its knowledge and implementation. Moreover, there are still cases of denial of reasonable accommodations by public administrations. 

Finally, the current Spanish legislation maintains the eugenic abortion, a discrimination on the basis of a disability. Spain initiated in 2009 a process of reform of the regulation of the voluntary interruption of pregnancy, oriented to establish regulation of terms. 

The new Organic Act No. 2/2010 of 3 March 2010, in relation to sexual and reproductive health and the voluntary interruption of pregnancy, contains a clearly discriminatory regulation against persons with disabilities on the basis of disability, allowing longer periods to interrupt pregnancy when the unborn child may have a disability.

I2. In Spain, as revealed in the Human Rights Reports prepared annually by CERMI, discrimination is a structural and systemic issue towards persons with disabilities. Specifically, the report referring to 2018 has documented almost 700 violations to the CRPD in different spheres of life that hinder or prevent the inclusion of persons with disabilities in Spanish society.

The adjustment of 20 ordinary acts to the mandate of the CRPD has not been sufficient since these Acts have many deficits in their application. Although protecting rights, they do not reach the day-to-day of citizenship with disabilities. One of the most significant and recent examples is Spain's failure to comply with the maximum legal time limit to achieve universal accessibility of all environments, products, and services. Accessibility is, without a doubt, one of the biggest failures of the Spanish policies of attention to persons with disabilities.

In this regard, through Act No. 51/2003 of 2 December 2003 on equal opportunities, non-discrimination and universal accessibility for persons with disabilities, Spain committed to approving a regulation on the basic conditions of accessibility and non-discrimination of persons with disabilities for access and use of goods and services available to the public. The deadline for the approval of this regulation expired in 2005 and this provision has not been yet approved. Nowadays, the right to access to goods and services available to the public by persons with disabilities is not covered by the law, so it is urgent that the Government of Spain completes the regulatory development of Act No. 51/2003 of 2 December 2003, and approves the regulation of access to goods and services.

Despite requests of the social movement of persons with disabilities, Spain has been ignoring its legal mandate. In consequence, CERMI has filed a lawsuit before the Supreme Court of Spain so that the Justice System compels the State to undertake the necessary regulatory developments, in complying with the Acts of the Parliament. The non-approval of these basic conditions of accessibility and non-discrimination in access to goods and services, in the absence of minimum state regulation of these accessibility needs, prevents progress in the inclusion of persons with disabilities in areas such as commerce, education, culture, and sports, among others.

In terms of support for its representative organizations, the new management model for personal income tax (IRPF) funds leaves persons with disabilities in a social emergency. This tax program was managed centrally and disappeared by a decision of the Constitutional Court that understood that all the activity of state-level organizations is framed in the concept of social assistance and, therefore, was the responsibility of the Autonomous Communities. This was the main source of funding for representative organizations of persons with disabilities.

This resolution damages the internal harmony of the sector and diminishes the Government's options to use the system of tax revenue as an instrument to make State policy on disability issues. It is also a liability the continuity of programs and services focused on people with disabilities and their families, and affects the right to employment, both in jobs as in the access to the labour market of this social group.

The change of model is also contrary to the International Covenant on Economic, Social and Cultural Rights by which each State Party undertakes to adopt the maximum of their resources to achieve the exercise of these rights.

I3. Act No. 49/2007 of 26 December 2007, which establishes the regime of infractions and sanctions in terms of equal opportunities, non-discrimination and universal accessibility for persons with disabilities, was for all the Spanish territory, leaving the types of sanction for policymakers of each autonomous community. However, these have not being exercised its legal obligation and therefore many situations of discrimination have remained unpunished and the right to equal opportunity for persons with disabilities has not been guaranteed. The lack of typification by the autonomic policymaker, in the present case, it has caused a non-effective sanctioning regime and, as a result, discriminatory and infringing conducts go unpunished before those legal texts that guarantee equal opportunities and accessibility.

In the justice system, the slowness of the proceedings sometimes causes irreparable damage. According to data from the General Council of the Judiciary, the average length of the proceedings in the contentious-administrative field ranges from 11 to 26 months. When it comes to the violation of fundamental rights, this delay could cause profound damage, as is happening in relation to the right to inclusive education for children with disabilities, which will be analysed below.

In addition, the Office of Attention to the Disability (Oficina de Atención a la Discapacidad) is an administrative office, responsible for manage complaints. It is not an effective organism since it is limited to report to the agency that carries out the infraction, acting as a mere intermediary. This office should also incorporate improvements in terms of universal accessibility, and especially in terms of the cognitive, attitudinal or cultural/symbolic, communicational, programmatic and administrative dimensions, which mainly affect psychosocial and intellectual disabilities. In order to improve the work of this Office, qualified staff is necessary, specifically trained in disability matters.

Indicators to control both the protection effectiveness of the administrative sanction system and the justice system are still needed. Regarding the judicial guardianship of fundamental rights, mainly in the contentious-administrative and civil sphere, it is necessary to streamline processes or establish immediate protection measures (for example, measures similar to interdict actions), as well as promote the system of arbitration contemplated in the LGDPD.

I4.	It is clear that the most urgent issues to be addressed, due to the irreparable consequences, are gender violence and forced sterilization.

Data provided by the 8th and 9th Reports of the Gender Violence State Observatory indicate that the number of women with disabilities who are killed each year by their partners or ex-partners amounts to an average of 6.2 women per year. However, these data are not in tune to reality because many women with psychosocial disabilities do not attend the disability assessment centres. Even many women who suffer abuse develop a situation of disability as a consequence of gender violence.

It is also important the data published by the CERMI Women Foundation in 2015, in which women with disabilities have a risk of being victims of violence 10 percentage points above the rest of women without disabilities.

Regarding forced sterilization performed on persons with disabilities under a previous legal modification of their legal capacity (as established by our criminal legislation), there is no official data disaggregated by sex, although everything indicates that it affects women most of the time. The annual average is around 100 sterilizations or the use of contraceptive means without free and voluntary consent of the person or even against their will.

The requirement to modify the legal capacity of women with disabilities, prior to these cases is particularly worrisome. This legal status creates an additional barrier to their right to access to justice in case of being victims of gender-based violence; since they can only defend their rights through their guardian, who may also be the one who exercised or is exercising violence against them.

In addition to the lack of accessibility for a woman with disability when making a complaint, the lack of professionalism in this field, reinforce the stigma that women with disabilities are not holders of rights.

Although access to justice is a fundamental right enshrined in Article 24 of the Spanish Constitution and a key tool for citizenship, there are still many barriers that inhibit women and girls with disabilities to exercise their rights. From the symbolic barriers that permeate the work of all the operators involved (state security bodies, law, prosecution, magistracy), to the purely material and obvious related to the physical environment and communication.

We also find other cases of violation of rights, protected by the Spanish Constitution, on persons with disabilities such as the lack of access to employment, barriers to access the right to health or barriers to access to an effective legal protection.

The most relevant data regarding access to employment are those that show lower participation in the labour market of women with disabilities (22%) compared to women without disabilities (53.8%).[footnoteRef:1]. [1:  Data from INE (Spanish Statistical Office) 2015] 


Likewise, the average annual gross salary among persons with disabilities compared to the general population is 17.1% lower.[footnoteRef:2] And specifically, women with disabilities receive on average 14% less annual salary than men with disabilities. [2:  Data from INE (Spanish Statistical Office) 2016] 


If we add to these differences the high rate of labour inactivity, the lack of access to employment, and the existing barriers for work and family reconciliation, we see how women with disabilities are one of the most excluded social groups and with greater poverty in Spain.

We emphasize that the gender perspective continues as a pending issue in the field of mental health in Spain. International standards are not met and this approach remains unjustifiably excluded in the field of mental health.

I5.	The CRC has shown its concern about the situation of children with disabilities in Spain, which is far from being able to enjoy all rights on an equal basis with others, due to the discrimination they face in different areas. Specifically, Concluding observations on the combined fifth and sixth periodic reports of Spain (CRC/C/ESP/CO/5-6, of 5 March 2018, para. 14), states that: "The Committee is seriously concerned about persisting de facto discrimination against children on the grounds of disability, national origin and socioeconomic status. It further expresses its concern at the persistence, despite efforts undertaken by the State party, of racial discrimination against and stigmatization of Roma children and children with migrant backgrounds".

Regarding the protection of children with disabilities from abuse and the eradication of it, there is a necessity to report these practices. There are no studies, statistics, sufficient or updated data that allow having real knowledge about how violence and mistreatment affect children with disabilities.

On the other hand, it should be emphasized that forced sterilization and coercive abortions performed on girls with disabilities are a specific type of violence. It is necessary that the Spanish legal system explicitly prohibits forced sterilization and coercive abortion since they are practices that undermine the dignity and physical and moral integrity of the person. Therefore, it is necessary to repeal the second paragraph of article 156 of the Spanish Criminal Code.

Spain does not have an adequate policy to support families with children with disabilities, neither sufficient funds for families who adopted children with disabilities. In this sense, a Country Report on Spain for the Study on Member States’ Policies for Children with Disabilities (Marta Ballesteros –author-, Policy Department Citizens’ Rights and Constitutional Affairs, European Union, Brussels, 2013, p. 11), stated that: "the assistance for families with children with disabilities is dispersed and inadequate. There is a general lack of support for families needing information and guidance on their rights, procedures, competent authorities and access to financial and human assistance that would enable them coping with their daily lives".

Another violation of rights on children with disabilities in Spain is the forced institutionalization in segregated facilities, isolated from social life, to which many children with disabilities are subjected. In this regard, the different public administrations shall take all the necessary measures so that children with disabilities do not remain institutionalized and can live in a suitable family environment for their holistic development. To achieve this, necessary resources and support must be provided.

Regarding the right of children to express their own opinions, we should accuse that in Spain children with disabilities cannot exercise their rights on an equal basis with others. However, it is true that in order to achieve this goal, Spain approved two important Acts in 2015 on the modification of the protection system to childhood and adolescence (the Organic Act No. 8/2015 of 22 July 2015, and the Act No. 26/2015 of 28 July 2015).

Both Acts adjusted the rights of children with disabilities to the social model of disability enshrined on the CRPD. The general positive assessment of the modifications introduced in both Acts is due to the fact that diversity has now been considered.

On the other hand, it is necessary to point out a negative aspect incorporated in both Acts (the fifth of the Organic Act No. 8/2015, and the twentieth of Act No. 26/2015), which establishes the non-increase of public expenditure for the realization of the measures incorporated; which means that the real and effective development of these measures, necessaries to guarantee the effective exercise of the rights of children with disabilities on an equal basis with others, is practically unfeasible.

It is, therefore, necessary to eliminate all existing barriers, establish the means and provide the necessary assistance so that children with disabilities can exercise their rights in all areas, according to their age and ability. In this sense, it is essential to achieve universal accessibility and the provision of support and reasonable accommodations to guarantee the right to participate, as well as the rest of their rights.

I6.	In Spain, there are deficits that make impossible to guarantee the access to health care for children with disabilities, including access to early detection and intervention programmes. In this regard, the CRC recommended to Spain (CRC/C/ESP/CO/5-6, paragraph 31 c) to: "Ensure that children with disabilities have access to health care, including early detection and intervention programmes".

One of the main problems that affect children (with and without disabilities) in Spain is the lack of access to the universal right to free and early health care.

More than 70% of all mental disorders begin before age 18. Consequently, investment in mental health care for children and adolescents has a positive effect on the general well-being of people and society as a whole. In Spain, it is estimated that the prevalence of mental health problems in children and adolescents ranges between 10% and 20%. However, despite this reality, it is more difficult to access psychology services than any other health care specialty.

In this regard, it is essential to approve an Organic Act on universal access to primary health care and support for child development, in accordance with both national and international legal obligations, to enable protocols for action, and to establish minimum health services. We believe that is also necessary to have specialized agencies in health care for children where different administrations and organizations in the field of childhood and disability could work together.

I7. The measures taken by Spain to spread knowledge on the rights and dignity of persons with disabilities at all levels are insufficient. This can be illustrated on the fact that the justice system, as well as the government, is not paying attention to the equal recognition of persons with disabilities before the law, inclusive education, forced sterilization on women and girls with disabilities or forced institutionalization of persons with psychosocial disabilities. This can be interpreted as a weak task by the Government in order to spread knowledge of the rights and dignity of persons with disabilities at all levels, in accordance with the Convention, in particular in the education system, the judiciary and the legal profession, political parties, the civil service and mass media.

Although it is possible to have seminars and meetings designed to spread knowledge on the rights of persons with disabilities, the problem at this point lies in a lack of strategy and coherence. Indeed, there is an absence of global programming of all these events, as well as an absence of strategy to address the heart of the problem: lack of knowledge and awareness.

As a result, even if meetings and seminars are organized there is no human rights perspective as required by the Convention. In order to have a human rights approach, it is necessary to have people trained in this area, which forces us to make efforts towards the educational field.

It is in the educational field where the main problem lies. Content in schools and institutes may appear in some study areas related to the rights of persons with disabilities and respect for diversity. But these contents are taught by persons without training in this field, which leads to the low presence and lack of value of training in the rights of persons with disabilities in the field of university degrees. 

In this context, we must highlight the work done by CERMI as an independent mechanism of civil society. An organization that in addition to the work of advocacy has signed agreements with the General Council of Spanish Advocates and the State Attorney General to training and inform its members about the nature and application of the Convention. CERMI is also a member of the Justice and Disability Forum, a body of the General Council of the Judiciary which offers training actions on human rights and disability issues.

Finally, underline also CERMI's knowledge dissemination function which is reflected in the annual publication of a report on the degree of compliance with the CRPD in Spain; in the specific editorial collection of studies dedicated to the CRPD; as well in the awards aimed to recognize and stimulate research works in the field of human rights and disability.

I8.	The fulfilment of legal mandates in terms of universal accessibility is one of the darkest issues in Spain. On December 4th of 2017 expired the legal time limit for reaching universal accessibility of all environments, products, as well as services. This limit was given by the legislator itself.

The aim was to comply with the Royal Legislative Decree which approved the Consolidated Text of the General Act on the Rights of Persons with Disabilities and their social inclusion, which regulates, clarifies and harmonizes previously approved disability Acts, with the intention to comply with the Convention. This is a collective failure that, on the one hand, puts persons with disabilities back on the margins of public policies, and, on the other hand, puts outside the law (or in the process of violating the law) those Public Administrations and Companies that have not fulfilled this mandate.

Universal accessibility in Spain remains deficient and archaic despite having advanced legislation. Public administrations (central, autonomic and local) hardly allocate budget to this matter, directly undermining the inclusion of persons with disabilities.

Public services do not allocate all the necessary economic resources that should in terms of accessibility in communication, including cognitive accessibility. Thereby, there are situations of discrimination against persons with disabilities, especially persons with intellectual disabilities, deaf persons, blind persons, mentally disturbed persons and persons with autism spectrum disorder.

Limitations or barriers of all kinds impact negatively on persons with disabilities with discriminatory situations on a daily basis. There is a necessity to develop a global framework that allows universal accessibility.

An area that does not receive sufficient attention in terms of accessibility by the Spanish legislation is the one that involves cognitive accessibility. Persons with learning and communication impairments still face inaccessible environments in all areas of social life on a daily basis. In this case, it is not just a legal breach, but also that legislation itself is not sufficiently explicit in relation to the cognitive dimension of accessibility. There is a legal deficit on cognitive accessibility that must be improved by making legal modifications in order to have legal status to this inalienable dimension of universal accessibility.

The 2nd Accessibility Plan is currently being drafted, a document in which CERMI is cooperating. In this regard, it is essential to provide sufficient financial support to develop it fully.

CERMI proposed to the Parliamentary Groups the creation of a State Fund for the effective and real achievement of Universal Accessibility. This Fund would be an effective mechanism where the necessary resources would make Universal Design and Accessibility a reality in Spain. This initiative was rejected by the house of representatives of the Congress (Diputados).

In terms of housing, CERMI reported that nearly one million people with disabilities and older people are "prisoners in their homes". According to the most recent data, almost 70% of collective housing buildings present important barriers for persons with disabilities and older persons. This prevents them from enjoying the right to a decent and appropriate house, and to respect for family and private life.

Although the amendments to the Condominium Act (Ley de Propiedad Horizontal) by the Royal Decree Act of December 2018 imply moved forward in terms of accessibility, it is still far from meeting all demands of the social model of disability. Other demands of CERMI were not considered, such as the reduction of the majority required to adopt agreements on issues of accessibility within the landlords’ meetings; or the mandate to the Government to regularize, clarify, harmonize and consolidate in a single text the current Condominium Act and Act No. 15/1995 of 30 May 1995, regarding limits of ownership over property for the removal of architectural barriers. This Royal Decree Act was rejected by the Congress of Deputies.
In spite of these advances of the Royal Decree, the complete solution lies in the elimination of the limit of income of the community by common quotas (12 months now) so that the actions were obligatory or not. Accessibility actions should be carried out, regardless of their cost and income, when requested by a neighbour with a disability or by a neighbour over 70 years of age, as it is always an undeniable legal duty of the community.

I9.  In Spain universal accessibility continues to be in a precarious and deficit situation in Spain, since, despite having advanced regulations in the matter, public administrations (central, autonomous and local) hardly allocate budget to this matter, interfering directly in the inclusion of people with disabilities

Universal accessibility is not addressed from a human rights approach, as demonstrated by current legal texts, as well as the competences regarding accessibility that fall within the autonomous communities, or the procedures contemplated for that purpose.

In this regard, CERMI promoted the Accessibility Horizon campaign on December 2017, to raise awareness about universal accessibility as a human rights issue and to condemn the absence of universal accessibility as discrimination and violation of human rights. The areas to which the campaign was focussed were: notaries and property registers, televisions, taxis, Internet, emergency telephones, transport, culture and sports, giving a total of almost 300 violations to this principle and rights of the Convention (only in 2017).

On the other hand, it is worth noting that according to CERMI's Reports on Human Rights and Disability, the greatest violations occur regarding accessibility (CRPD, Article 9). Since 2011, 254 violations to article 9 have been documented, mainly in relation to the guarantee of access to physical environments and public services.




I10.	With regard to informed consent, there is a lack of respect of it, especially towards persons that have their legal capacity modified. For example:

Persons with disabilities have not guaranteed accessible and understandable information when it comes to taking biological samples. This situation makes it difficult for them to give their free and informed consent. Act No. 14/2007 of 3 July 2007, on Biomedical Research, Art. 4.1, only contemplates accessibility, not understanding.

Persons with disabilities whose capacity has been legally modified can be subject to medical research without their free and informed consent since it can be provided by representation (Act No. 14/2007, Article 4.2).

Persons with disabilities whose capacity has been legally modified cannot have access to their results of an investigation of biological samples (Royal Decree No. 1716/2011 of 18 November 2011, which establishes the basic requirements for authorization and operation of the biobanks for the purpose of biomedical research and the treatment of biological samples of human origin, article 32). However, it is allowed for minors when they reach the age of majority. Therefore, in addition to denying a right, the vision of permanent modification of the capacity is maintained.

Regarding the various current legislative initiatives on the legal status of euthanasia, CERMI demands to not to link disability situations and personal decisions about the desire of ending life. In this sense, in a document addressed to all the political parties in the Parliament, CERMI reminds that the life of persons with disabilities is equally valuable than any other person, and that the only relevance that disability must have regarding the legal status of euthanasia, is when to ensure to each person a free, mature and informed consent and that has had all the support, means, and resources, including accurate accessibility measures, to ensure that decision is personal and genuine, without undue pressures or mediatisation.

I11. There is no unified (national) accessible emergency service, as this service is provided by each Autonomous Community. Some Autonomous Communities have enabled text messages reception systems for people with disabilities, where they must have a previous registration. However, if the emergency happens outside the autonomic territory it is no longer possible to communicate. The emergency services neither allow communicating through sign language.

In the cases of national emergency, the situation of persons with disabilities has not been taken into consideration. For example, during the Ebola crisis, information from the Government was inaccessible to persons with disabilities, and the representative organizations themselves had to adapt the official information to accessible formats.

It should be emphasized that there are no general or specific protocols appropriate to each type of disability that guarantee the safety of all people in emergency situations.

I12.	Persons with disabilities in situations of refuge and asylum seeking are facing serious human rights deficits. CERMI, aware of this situation, has developed different initiatives in order to make an accurate diagnosis of this humanitarian crisis in terms of disability. In 2016, a delegation visited three refugee camps in Lesbos (Greece) in order to gain on-site experience on the care provided regarding persons with disabilities in situations of asylum and refuge.

In July 2017, CERMI organized a seminar on the care of refugees from a disability perspective. It should be noted the lack of data and actions.

In July 2018, under the auspices of the Spanish Committee of UNHCR, a meeting was held with the main non-governmental organizations dedicated to assisting people in situations of refuge and asylum in order to identify the main deficiencies of the Spanish system in the care of persons with disabilities in situations of asylum and refuge. These are the conclusions:

· There is no systematization that allows knowing the type of disability on displaced persons that come to Spain.

· Lack of accessibility in the procedures and in the reception centres.

· Lack of training of professionals in the field of disability.

· Lack of training of professionals in the field of human rights.

· Lack of inclusive training courses and inclusive employment.

· Lack of gender perspective.


I13.	The Government is working on a Draft Bill for the reform of the Civil Code regarding persons with disabilities, a historical process to adapt the substantive and civil procedural legislation to the mandates on equal recognition before the law (legal capacity).

The legal reform initiated must involve a radical change in how civil law has understood disability and persons with disabilities, going from the paternalistic and restrictive scheme of substitution decision-making to consider persons with disabilities subject of rights and promote supports.

The social movement of disability represented by CERMI has actively participated in the proposal through a constructive dialogue with the Justice system and considers this draft a good starting point, which must be improved in the phase of consultations, as well as in the subsequent parliamentary procedure.

I14.	CERMI highlights advances such as the adoption of Act No. 42/2015 of October 5th of 2015, amending Act No. 1/1996 of 10 January 1996, which recognizes the right to free legal assistance for persons with intellectual disabilities or mental illness when they are victims of abuse.

Also, with the approval of the Organic Act 1/2017, of December the 13th, the Court of the Jury Law has been amended, and people with disabilities  must not be excluded as part of a jury (and what it comes with their functions). The administration of the justice system will provide the necessary resources and supports to carry out this task. 

The State Attorney General's Office created a specific prosecutor's office to protect the rights of persons with disabilities, which helps to promote and strengthen the equality of human rights of persons with disabilities.

However, despite these advances, the lack of general accessibility on dependencies, services and procedures of the Justice Administration must be highlighted, which are putting barriers to the exercise of the right and access to justice for persons with disabilities, not only for the existence of barriers in the physical environment, also by the lack supports such as sign language interpreters, magnetic loops, or documentation in accessible formats, or facilitators or intermediaries.

In connection with the above and, in general, persons with disabilities face in the Spanish legal context, attitudinal barriers caused by prejudices and stereotypes on the justice system. In this area, the Spanish State does not fulfil the obligation of "adequate training" of these professionals, referred on article 13.2 of the Convention.

For those persons who have mental health issues, access to justice on an equal basis with others is still not guaranteed, facing multiple barriers, mostly related to stigma. In fact, in civil proceedings such as involuntary confinement and, the contact between the court and the person is often a mere formality rather than an effective right guaranteed. Even in some cases, Skype is used as a mechanism that presents many problems for a person with a psychosocial disability.

There is no specific legal obligation on the right to access to justice for persons with disabilities in general in all judicial processes, nor that provides for the adoption of reasonable accommodations, or procedural adjustments. Neither Guidelines nor Protocols have been approved in this matter, although from the social movement some initiatives have been promoted, particularly in relation to police action.

In addition, the Spanish legislation subordinates the capacity to be part in a judicial processes to the capacity to act. In this way, persons with disabilities who are legally incapacitated and, therefore, subject to guardianship, can only exercise procedural action through their representatives. Spanish legislation does not provide for the provision of support measures in decision-making in judicial proceedings.

I15.	The lack of attention and resources on the mental health treatment, are endangering the freedom and security of persons with psychosocial disabilities. The Spanish law allows involuntary (or coercive) confinement in hospitals on the basis of disability. For example, Article 763 of the Civil Procedure Law allows and provides the procedure for involuntary confinement due to mental disorder.

Article 763 - specifically section 1 - was formally declared unconstitutional by the Constitutional Court Decision No. 132/2010 of 2 December 2010.

Since deprivation of liberty on the grounds of disability regulated in art. 763 of the Civil Proceedings Act is a restriction of a fundamental right - in its adoption the consolidated doctrine of the Constitutional Court is applied (Decision No. 141/2012 of 2 July 2012) in relation to the limitation of fundamental rights that requires recourse to the criteria of necessity, suitability and proportionality that require that such limitation has an objective and reasonable justification, and, therefore, that pursues a legitimate purpose; that is appropriate to achieve that goal that is intended; that is the least burdensome of those available, implying the least possible impact on the right subject to limitation, and that is not disproportionate.

Thus, according to this legal framework, involuntary commitment should be configured as an extraordinary and exceptional measure aimed to respond to serious and urgent situations in which other less restrictive alternative protection mechanisms are insufficient. And in its adoption and development, the requirements and guarantees contemplated in article 763 should be rigorously applied.


In relation to penitence regulations, CERMI has carried out a study that examines and contrasts exhaustively the Spanish penitentiary legislation with the principles of the Convention. The penitentiary regulations currently in force in Spain are largely unaware of the situation and the specific needs of prisoners with disabilities, as well as omitting a systematic positive action that compensates for the disadvantages induced by the prison environment, facts that place this segment of the prison population in a position of greater vulnerability, in an already harsh and hostile environment for any internal person.

I16.	The approval of the Organic Act No. 13/2015 of 5 October 2015, to amend the Criminal Procedure Act, has supposed a significant legislative advance to guarantee the equality of opportunities of persons with disability in the judicial processes.

However, the amendments to the Criminal Procedure Act, in spite of being necessary, are manifestly insufficient. With regard to the situation of persons with disabilities, Act No. 13/2015 is limited to introducing guarantees on accessibility and adaptation of the information offered to detainees and incarcerated persons about the facts attributed to them and the reasons for their deprivation of liberty, as well as their rights, including the right to be assisted by an interpreter. However, a more significant procedural reform is pending, as well as the approval of Guidelines and Protocols, to incorporate a full accessibility at all stages on criminal process for persons investigated or prosecuted, the adoption of reasonable accommodations and procedural adjustments, and the provision of support in decision-making to ensure their effective participation and on equal basis with others in criminal proceedings and guaranteeing their right to defence.

There are also problems in the application of procedural guarantees in the case of persons with disabilities who are victims of a crime.

I17.	Institutionalized persons with disabilities are often at greater risk of having their rights violated and have fewer possibilities to exercise legal protection mechanisms. On many occasions, they stay or spend many hours in centers far from their family and vital environment, there is a risk that they will be imposed or subjected to humiliating or painful treatment or that treatments or programs will be applied to which they themselves, or their legal representatives or their relatives, as the case may be, have not given their prior authorization or are unaware of the content thereof.

According to the report on hate crimes of the Organization for Security and Cooperation in Europe (OSCE), Spain ranks second in registering hate crimes against people with disabilities: 264 cases, an increasing number compared to 2015 with 226 cases.

It is necessary to strengthen the legislation on protection of the rights of persons with disabilities and ensure compliance through Programs and Protocols in order to prevent situations exploitation, violence and abuse, especially on women and girls with disabilities, and their children. For this, it is necessary to protect the rights of communication, confidentiality and privacy, among others.

The data offered by the macro-survey of Violence against Women 2015 (conducted by the Government Delegation for Gender Violence) demonstrate that women with disabilities are victims of violence 10 percentage points higher than women without disabilities. Likewise, the latest data from official statistics on gender violence indicate that 20% of all women murdered by their partners or ex-partners were women with disabilities.

In the State Pact against Gender-based Violence in Spain, in which CERMI and the CERMI Women Foundation participated, a series of specific measures were agreed upon for women with disabilities, such as:

· Take into account the different types of disabilities when carrying out advertising campaigns against gender-based violence.
· Design specific protocols to address the most vulnerable groups such as older women, women with functional diversity, or migrant women.
· Implement the necessary personal assistance so that women with disabilities can take control of their own lives; avoid gender-based violence and institutionalization.

I18.	The Spanish Criminal Code continues to legitimize forced sterilization of people with disabilities, a practice that applies primarily to women legally incapacitated, curtailing their sexual and reproductive rights.

In 2017, CERMI Women Foundation published the study 'Put an end to the forced sterilization of women and girls with disabilities', which reveals that the lack of transparency is a big issue. Data from the General Council of the Judiciary reflect that in 2016 140 cases of forced sterilization on people with disabilities were resolved; the data is not disaggregated by sex.

As stated above, in the case of forced sterilizations and forced abortions, a common key element can be identified: the free and informed consent of the patient. Thus, the 41/2002 Act of November the 14th about the patient autonomy and the rights and obligations in the field of clinical documentation and information, recognizes the patients’ rights as the main element for clinical relationships. This Act is a legal application arised of an international historical demand by organizations such as United Nations, UNESCO, Council of Europe and the WHO.

I19.	Today 28% of persons in situations of dependency in Spain do not receive any social benefit or service, despite having the right. And it is precisely this 'limbo of dependence' that the Association of Directors of Social Services ensures could be remedied if the State, through the General State Budgets, reinvested the 450 million euro’s cut. Also, this organization warns out that every quarter of an hour a person in a situation of dependency dies without being assisted, giving an overall estimate of 149,000 people who died in this situation.

The Personal Autonomy Promotion Act of 2006 requires a CRPD-oriented approach.  This system has had an unequal development by the Autonomous Community. There are multiple territorial differences in the management of this Act regarding financing, organization, etc.

The system has been drifting towards a Low-Cost service system; there are no reliable and updated data, and needs to be modified to favour the independent living and inclusion in the community of people with disabilities.

Independent living is determined by the control of people over decisions that affect them. However, the system does not establish as a preferential criterion the one of the people who will receive the supports or services. The planned system restricts benefits for study or work and excludes benefits which can support access to leisure or culture, which clearly reflects a welfare model.

In relation to the co-payment, CERMI promoted a popular legislative initiative against the current criteria of co-payment in terms of personal autonomy and attention to dependence, which in some cases become "confiscatory". This popular legislative initiative achieved close to 740,000 signatures and is now in parliamentary process.

I20.	Autonomy and independent living continue to be far away from reality for persons with disabilities in Spain, mainly due to the lack of resources for this purpose and the lack of commitment to universal accessibility. Likewise, failures are detected in the provision of the figure of personal assistant as guarantor of personal autonomy and independent living.

The Personal Autonomy Promotion Act of 2006 recognizes the economic benefit of personal assistance as a right, but its promotion, to date, has had a small impact, with only 0.55% of the total benefits and services of the system.

Likewise, it is essential to understand that the independent living model is based on the philosophy of the capacity of the person in a situation of dependency to train their personal assistant, moving away from conservative models. For this reason, and in a consensual manner by all the organizations represented in the CERMI´s personal assistance working group, a 50-hour basic training course has been defined, which should receive the personal assistant.

In some Autonomous Communities, with full competence in the implementation of the Personal Autonomy Promotion Act, certain supports for autonomy are restricted according to the age of the beneficiary, which is discriminatory and against the CRPD. This occurs in Catalonia, where Order ASC / 344/2008 of 14 July 2008 regulates the economic benefit of personal assistance and extends the level of protection of the Catalan System of Autonomy and Care for Dependency (Sistema Catalán de Autonomía y la Atención a la Dependencia), excludes in its article 4 e) to the minors of 16 years in situation of dependence as beneficiaries of personal assistance.

In this sense, there are concerns about the existence of people who, even with residential alternatives, remain institutionalized for years in psychiatric care centres, with no perspective of being included in the community, even when they have their own resources to have an independent living.

I21.	More than 10 years after the approval of Act No. 27/2007 of 23 October 2007, the Government has still not approved its regulatory development, although it has set up a working group with civil society organizations for this purpose.

The current Act No. 27/2007, which recognizes the languages of Spanish signs and regulates the means of support for oral communication of deaf persons, persons with hearing impairments or persons with deaf blindness, should be improved, especially in relation to the obligations and sanctions of non-compliance. Likewise, it is not clear that the Act places sign language on a level of equality with oral communication. Rather, the Act considers oral communication as a "normal" means of communication.

Many of the issues related to the use and exercise of sign language are a matter of accessibility to goods, services and rights.

The lack of resources and deployment of Act No. 27/2007 create discrimination against persons who use sign language.

Although it is a State Act, the Autonomous Communities can and must also regulate the way in which this legislation will be applied in their territory and thus, facilitate the exercise of the rights of deaf persons. Both, at national and regional level, need to provide economic resources and ensure that Act No. 27/2007 becomes effective.

In regard to hearing aids, it is necessary to extend the age limit to be a beneficiary of the financial aid, established in the 16 years. Also, funding barely covers a third part of the cost of hearing aids.

Regarding cochlear implants, it is a single product, with an external part and an internal part. If one of its components is damaged or cannot be acquired, the implant does not work. Therefore, it is necessary that all external components, their acquisition, maintenance, and renewal, be included in the ortho-prosthetic provision, which currently only includes three of these components.

In short, hearing aids should be considered as a provision of the National Health System, without discriminating on the basis of age to its users. In addition, the co-payment supported by these and their families must already be completed, which can be, in the case of hearing aids, 60% on prices inaccessible to most families.

I22.	In 2017, Act No. 15/2015, on non-contentious jurisdiction, was modified and the obligation to present a medical opinion to get married was withdrawn.

However, the exercise of the right of many persons with disabilities to be a mother or father can be violated by a judgement, through a forced sterilization proceeding. This circumstance allowed in the Spanish Criminal Code (Article 156), violates the right of persons with disabilities to have a family on an equal basis with others. In Spain, averages of 100 persons with disabilities are sterilized every year according to the CERMI Women Foundation report mentioned above.

The Judges often justify the suitability for custody of their sons and daughters with the absence of a disability. In this sense, in a process of divorce, it is not exceptional that in a custody judgment parents and mothers with disability are considered less prepared to exercise their parenthood. Parents with disabilities are judged not only by the administration of Justice, but also by social services and even by society in general, being considered people who do not have the same right to be fathers or mothers as others, being  prejudged as if they were unable  (or less able) for it.

Mental Health Spain has detected cases in which even adoption has been denied to persons with psychosocial disability despite having all the favourable reports.

Also, there is a greater vulnerability of women with disabilities who are sometimes pushed, either directly or indirectly by not having the necessary support, to renounce their right to be mothers, arriving in the most extreme cases to coercive abortion and forced sterilization.
I23.	Spain still does not fulfil the mandate of inclusive education and maintains almost 20% of the students with disabilities in segregated education, a practice that is allowed both in the educational legislation of Spain and in Royal Legislative Decree No. 1/2013 of 29 November 2013 , which approves the Consolidated Text of the General Act on the rights of persons with disabilities and their social inclusion, that allows (specifically in articles 74.1 of the Organic Act No. 2/2006 of 3 May on Education and 18.3 of Royal Legislative Decree No. 1/2013) the registration of students with disabilities in special education centres.

The problem lies in the fact that the educational administration organizes separate schooling for students with disabilities and decides to place them in ordinary or special schools without giving the families and students the freedom to choose. The schooling reports should be transformed into inclusion reports, giving the last word in the school choice to the family and the student at all times.

The Spanish educational system allows a segregate education of students with disabilities and approves or not the access to ordinary or special schools without giving a freedom of choice to families and students. Almost 20% of students with disabilities remain in segregated schools, being against the principles of the Convention in the field of inclusive education

There is an absence of participation of children with disabilities in educational decisions taken by the Administration on its ways of schooling and, at the same time, there is not a comprehensive assistance to parents of children with disabilities to freely choose the school they want to assist. Sometimes, parents face very complex situations fighting for the right of their childrens with disabilities to have an education on an equal basis with others. 

Likewise, bullying in classrooms towards children with disabilities is a reality. Awareness rising should be a priority. Educators should be trained, and resources should be provided to the educational system in order to prevent and combat this type of violence in schools.

These issues are pointed out in the report of the Committee to Spain for failing to comply with the mandates contained in article 24, under the Optional Protocol. This report hardly had media coverage and zero impact on educational administrations, which have not made any positioning to correct this deficit. Moreover, many of them have responded with the announcement of constructions of special education centres.

I24.	The Health System on Spain still does not address the reality of persons with disabilities: spaces, services and processes remain hostile and with barriers that compromise the care, diagnosis and recovery of people with disabilities, hindering the right to health or leaving it without content.

An example of this is a report by Ararteko (Ombudsman of the Basque Country) that has analyzed accessibility in 16 hospitals of the public network of Osakidetza, 12 private hospitals arranged with the Basque Health Service and 8 psychiatric hospitals in the Basque Country, whose conclusions show significant shortcomings in accessibility in these hospitals.

Women with disabilities are still far from achieving the full exercise of these rights, and there are situations in which universal accessibility and design for all are ignored; as the absence of sign language interpreters, the absence of means of support for oral communication; or lack of universal accessibility to services for gynaecological and obstetric care.

The lack of early attention or the long waiting lists to access these services, and consequently to an adequate diagnosis, endangers the rights of children with disabilities.

We must also highlight the problem of the violation of the right to privacy of persons with disabilities when they are asked for information about the health condition or about their disability. 

We also want to draw attention to the denial of the fundamental right of persons with psychosocial disabilities to make decisions about essential aspects that concern their treatment and health: Advance Directives.

I25.	In the case of persons with disabilities even today, and despite recent progresses, mainly in terms of legal instruments to promote equality and non-discrimination, limitations on the enjoyment of social and economic rights persist, especially in the employment market.

According to the latest report of the INE "Employment of People with Disabilities 2017", in 2016 there were 1,840,700 persons with disabilities of working age (16 to 64 years), 57.50% males and 42.50% females. Almost 70% were in the age group of 45 to 64 years.

The labour activity rate of persons with disabilities in Spain stands at 35.16%, the employment rate at 25.10% and the unemployment rate at 28.62%; data that demonstrate the need to reinforce active employment policies for persons with disabilities.

Employment policies should include a gender perspective, since activity, employment and unemployment rates are slightly worse for women than for men with disabilities and work conditions are significantly worse. It is estimated that women with disabilities (42.50%) do not benefit equally from measures to promote employment, such as bonuses/reductions in social security contributions (only 36.7% of beneficiaries are women).

The reasons for the lack of active search for employment by persons with disabilities are multiple, although the least training is involved. In general, persons with disabilities have access to jobs of low qualification, with low salaries, which are also generally incompatible with the social benefits they could receive. If we take into account that these benefits are intended to cover the economic over-cost that implies being a person with disabilities, to stop perceiving them can become a problem of survival.

Reasonable accommodations are an important tool of employment policies, but they are not used by workers and employers. In this sense, it would be necessary to develop its regulation and encourage its compliance and use to increase its effectiveness. There are numerous conflicts to determine what can be understood as a reasonable accommodation. In addition, there is no awareness of the precise accommodations needed by persons with psychosocial disabilities.

On the revision of the current regulatory framework, through a Labour and Inclusion of Persons with Disabilities Act: Act that we consider more necessary than ever given that, in the historical situations of discrimination and lack of equal opportunities, in recent years there has been an increase in the social gap caused by the growth of inequalities, the scarcity and precariousness of the labour market, the deregulation of labour relations, the transformation and polarization of jobs, review and debate on the sustainability of social protection systems, etc. New realities that can hinder, even more, the access and maintenance of employment for persons with disabilities: the dynamics of the labour market itself are increasingly configured as barriers that hold back and/or limit the right to employment of persons with disabilities and other vulnerable groups.

I26.	31.5% of persons with disabilities are at risk of poverty or social exclusion, according to the report on 'The State of Poverty in Spain' prepared by the European Anti-Poverty Network (EAPN).

About one in three people with disabilities is at risk of poverty, 28% higher than for persons without disabilities, which shows that they are more vulnerable.

According to the report, poverty and disability are linked given the greater difficulty these persons have in accessing the labour market and due to the added cost of living with a disability.

The economic extra cost associated with being a person with a disability must be taken into account when calculating social protection. However, there are clear examples that do not take into account this circumstance, such as the lack of compatibility of non-contributory pensions with employment or other types of social protection benefits; the co-payment of services for the promotion of autonomy or care for dependence.

In relation to the system for personal autonomy and attention to dependence, CERMI emphasizes the generalized and abusive introduction of co-payments, which has become confiscatory, undermining the social right to care and expelling beneficiaries from the system of social protection. According to the report, the harmful effects of the co-payment became evident as of 2012, with the regressive reform approved by the Government, which has not been reversed despite the best economic data released since 2015.

I27. CERMI has expressed its satisfaction with the approval in the Plenary of the Congress of Deputies and in the Senate of the reform of the Organic Act on the General Electoral Regime (LOREG) to grant the right to vote to the 100,000 persons with intellectual disability, mental illness or cognitive impairment that were deprived of it, so that democracy in Spain reaches 40 years later to all persons with disabilities. Persons with disabilities, without exception, may exercise their right to vote and may also be elected by citizens as representatives. The reform was published in the BOE of 6 December 2018.

It should be clarified that persons with disabilities also face barriers in their exercise of the right to vote when is practicing it or wants to. In these cases, the person retains the right to vote but cannot exercise it under equal basis with others, because when they go to vote they encounter physical, communicational and cognitive barriers that hinder or obstruct their exercise.

The accessibility of the polling places is regulated by Royal Decree No. 422/2011 of 25 March 2011, which approves the Regulation on the basic conditions for the participation of persons with disabilities in political life and in electoral processes. Although the norm is very clear, it is, however, very different from the normative provisions. The Report of the Ministry of Internal Affairs on the evaluation of accessibility and electoral processes, dated April 24, 2012, put the number of polling places not accessible in Spain during the general elections of November 2011 in a total of 1658 (17% of the total).
At this point, it is worth clarifying that Spain does not guarantee the adoption of accessibility measures for persons with visual impairments in municipal elections, considering that in this case, their implementation supposes a high cost. In these cases, the secret vote of persons with visual impairments would not be guaranteed.

Therefore, reform is necessary to guarantee more effectively the fulfilment of the obligation to ensure the accessibility to all electoral spaces and processes. Likewise, other reforms are necessary, and the adoption of other measures, to achieve political equality, which does not end with the right to vote.

In this sense, the participation of persons with disabilities in the design and execution of public policies and in public life in general, as set forth in article 29 (b), must be reinforced to comply with the Convention. Persons with disabilities do not have enough presence in political and institutional life, so the adoption of positive action measures in this area would be pertinent. Specifically, the presence in institutional participation bodies that have a direct impact on disability issues must be formalized and ensured, such as the negotiating tables for training and employment policies, of which they are currently outside.

I28.	According to the latest INE survey published in 2008, there were 3.84 million persons with disabilities in Spain. In order to obtain updated data on people with disabilities in Spain, it would be convenient to include them in all types of official surveys. To date, there is still a lack of information and data. CERMI has managed to obtain INE's commitment to carry out 5 large national surveys on disability.

I29.	Spain has approved the "Action Plan for the Implementation of the 2030 Agenda: Towards a Spanish Strategy for Sustainable Development".  CERMI has carried out a study that analyzes the role and position of persons with disabilities and their families in the Sustainable Development Goals, and the contribution of organizations to the fulfilment of these ambitious goals, from inclusive and rights approaches. This report will serve as a basis to train organizations linked to disability in the scope of the Agenda for Sustainable Development, as well as to extend awareness among these entities about the role they play and can play in compliance.

I30.	In 2011, CERMI was designated by Spain as an independent mechanism to monitor the CRPD. To fulfil this task, CERMI has an appropriate infrastructure. This work is articulated through a Permanent Delegation for Human Rights and the Convention, and a Support Committee. The Support Committee is made up of representatives of civil society, from organizations linked to disability and human rights, from the parliamentary sphere, the institutional sphere, the academic, and from social agents, among others.

However, CERMI does not have specific funding for the fulfilment of this task, and all the monitoring work has to be covered with CERMI budgets from other programs. In this sense, a specific budget item is claimed from the State to guarantee the sustainability of these tasks of monitoring, dissemination and implementation of the CRPD by civil society. The Paris Principles are breached in this way.
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