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Introduction:

1. We are grateful for the opportunity to make these submissions to the Committee on Economic Social and Cultural Rights (the Committee). The submissions are intended to assist the Committee in their review of South Africa’s compliance with the International Covenant on Economic Social and Cultural Rights.
2.  From the onset, it is important to emphasise that Article 14(1) of the Universal Declaration of Human Rights guarantees everyone the right to seek and enjoy asylum from persecution in other countries. Article 14(1) is the foundational basis that informs the 1951 Convention Relating to the Status of Refugees (1951 Refugee Convention). As a result of this context, the ability of a person to seek and enjoy asylum from persecution should not be arbitrarily or unnecessarily limited.

3. Moreover, both the 1951 Refugee Convention and the Organisation of African Unity (now African Union) Convention Governing the Specific Aspects of Refugee Problems in Africa (OAU Refugee Convention) affirm that all human beings shall enjoy fundamental rights and freedoms without discrimination. This is a principle that is firmly entrenched in the Constitution of the Republic of South Africa (hereinafter referred to as the “Constitution”) which also emphasises equality and non-discrimination in the access of rights and freedoms.

4. The rights and freedoms of persons seeking and/or who have applied for asylum cannot be limited simply because of their immigration status. The obligations that are entrenched in the Constitution as well as regional and international conventions ratified by South Africa are therefore constantly applicable to persons seeking asylum from persecution in South Africa. It will undoubtedly be a serious dereliction of South Africa’s obligations to limit the applicability of these rights to vulnerable and marginalised persons seeking asylum in South Africa. These sentiments were echoed by the Supreme Court of Appeal in the Watchenuka case where Nugent J held that:

Human dignity has no nationality. It is inherent in all people – citizens and non-citizens alike – simply because they are human. And while that person happens to be in this country – for whatever reason – it must be respected, and is protected, by s 10 of the Bill of Rights. 

5. It is against this backdrop that we wish to make this submission. 
_____________________________

QUESTION 1: ACCESS TO LEGAL AID FOR ASYLUM SEEKERS, REFUGEES & MIGRANTS IN SOUTH AFRICA
6. Legal Aid South Africa (LASA) has stated that they assist asylum seekers to apply for asylum. While we do not dispute that the provision of legal aid to asylum seekers falls within the statutory mandate of LASA, in our experience it does not appear that there has been a wide scale roll out of legal aid for asylum seekers at all stages of the refugee status determination process.

7. We commend LASA for representing asylum seekers in criminal matters and to some extent children’s matters. The current provision of legal aid services as well as the services provided by prosecutors and judicial officers would however in our view benefit from specialised training, either by UNHCR or civil society organisations working on refugee issues, regarding refugee status determination procedures and the needs and rights of asylum seekers and refugees in South Africa.
Recommendations 
8. The South African government must take active steps to roll out wide scale provision of legal aid to asylum seekers and refugees in the refugee status determination process. These legal services should be accessible to marginalised persons regardless of their status in the Republic. 
9. We further encourage the South African government to take practical steps to monitor and evaluate the performance of LASA’s mandate regarding the provision of legal assistance to persons applying for asylum in South Africa. 
QUESTION 8: AMENDMENTS TO THE REFUGEES ACT AND BIRTHS AND DEATH REGISTRATION ACT
The Right to Work and Study

10. The South African government contends that the amendment of section 22(8) does not introduce new measures, but rather provides an open process. However, the amendment poses an extreme limitation to the rights of asylum seekers and refugees fleeing from their country of origin.
11. South Africa’s position and attitude towards asylum seekers and refugees are clearly demonstrated in the White Paper on International Migration for South Africa. South Africa’s 2030 vision includes establishing Asylum Seeker Processing Centre’s for those fleeing to South Africa where they will be provided with all essential services. However, we believe that this virtual detention would likely lead to gross human rights violations.

12. Because of the establishment of the processing centres, the Department of Home Affairs (DHA) seeks to remove asylum seekers right to work, study or conduct business in the country.  

13. We are concerned that the Standing Committee of Refugee Affairs (the SCRA) is currently overburdened with reviews and is taking lengthy periods of time to review RSDOs decisions – the DHA must therefore be cautious about adding more unnecessary administrative burdens like the granting of the right to work / study on the SCRA as this may lead to more pronounced inefficiencies and delayed service delivery. Multiplying administrative burdens without increasing capacity is neither tenable nor practical.

14. The Draft Bill in entrenching the powers of the SCRA repeatedly mentions that when an asylum seeker is permitted to work / study in South Africa the SCRA must determine the conditions of work / study. We are concerned that the DHA seems to be digressing in their recognition of rights of asylum seekers and refugees physically present in South Africa.

15. We will in the next paragraphs highlight a few key legal provisions that must be borne in mind by the DHA which consequently enumerates why the DHA cannot legally restrict or regulate the right to study and work as it currently proposes.
Right to Study

16. Section 29 of the Constitution states that “everyone has the right to basic education including basis adult education.” It goes further to state that everyone has the right to further education which the state must make progressively available and accessible through reasonable measures. The right to basic education is a right that must be immediately realisable as it is not subject to progressive realisation. The Constitutional Court have confirmed this in Juma Musjid Primary School where it stated:
“It is important, for the purpose of this judgment, to understand the nature of the right to “a basic education” under section 29(1)(a). Unlike some of the other socio-economic rights, this right is immediately realisable. There is no internal limitation requiring that the right be “progressively realised” within “available resources” subject to “reasonable legislative measures”. The right to a basic education in section 29(1)(a) may be limited only in terms of a law of general application which is “reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.”
 (Own emphasis)

17. More so, Section 3(1) of the South African Schools Act 84 of 1996 makes primary and lower secondary schooling compulsory for all children between the ages of 7 and 15 years (or until the completion of Grade 9, whichever occurs first). It obliges every parent / guardian to ensure that every learner for whom he or she is responsible attends school every day during the compulsory phase. In addition, the Policy on Learner Attendance (2010) obliges schools to monitor daily attendance of learners and take supportive action where they are unlawfully absent.

18. For refugees and asylum seeker children education has an empowering effect. It is vital in restoring hope and dignity to children driven from their homes by conflict and / or persecution. It helps them get back on their feet and shows them the potential of a better future. The UNHCR has stated that: “[i]t is the refugees with an education, above all, who provide leadership during displacement and in rebuilding communities recovering from conflict. The future security of individuals and societies is inextricably connected to the transferable skills, knowledge and capacities that are developed through education.”

Right to Work

19. In the Watchenuka case Nugent J, resolutely held that:

“The freedom to engage in productive work – even where that is not required in order to survive – is indeed an important component of human dignity, as submitted by the respondents’ counsel, for mankind is pre-eminently a social species with an instinct for meaningful association. Self-esteem and the sense of self-worth – the fulfilment of what it is to be human – is most often bound up with being accepted as socially useful.

But the protection even of human dignity – that most fundamental of constitutional values – is not absolute and s 36 of the Bill of Rights recognises that it may be limited in appropriate circumstances. It may be limited where the limitation is of general application and is 'reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom taking into account all relevant factors.”

20. In discussing the nature of the limitation that can be placed on the right to work, Nugent J stated further that:

“But where employment is the only reasonable means for the person’s support other considerations arise. What is then in issue is not merely a restriction upon the person's capacity for self-fulfilment, but a restriction upon his or her ability to live without positive humiliation and degradation.”

21. Currently, any person who lodges an application for asylum at a RRO and is issued with an asylum permit is immediately allowed to study and / or work in South Africa. We submit that it would be a serious digression to require asylum seekers and refugees to be permitted to work only if the SCRA grants them such permission in terms of the proposed section 9C(1) and proposed section 22 (8) to (12) in section 15 of the Draft Bill. 

22. We also point out that unnecessarily limiting the ability to work and study for refugees will only lead to refugees depending on social assistance which has the impact of relegating them to abject poverty. The United Nations Development Programme (UNDP) has found that “[m]any of the world's poorest people are women who must, as the primary family caretakers and producers of food, shoulder the burden of tilling land, grinding grain, carrying water and cooking. This is no easy burden.”
 The UNDP further stated that “[w]hen women have equal access to education, and go on to participate fully in business and economic decision-making, they are a key driving force against poverty. Women with equal rights are better educated, healthier, and have greater access to land, jobs and financial resources. Their increased earning power in turn raises household incomes. By enhancing women's control over decision-making in the household, gender equality also translates into better prospects and greater well-being of children, reducing poverty of future generations.”

23. It goes without saying that achieving substantive equality between men and women is more than a matter of social justice; it is a fundamental human right which the Constitution guarantees. Additionally, the issue of refugees and asylum seekers’ access to work and study rights has already come before Courts who have established the vital nature of the ability to study and work for asylum seekers and refugees as explained above. Attempting to limit the applicability of these rights to asylum seekers and refugees is not only unlawful, but a serious violation of South Africa’s constitutional, regional and international obligations.
24. Furthermore in light of the above, with respect to proposed Section 22(8) of the Refugees Act we submit as following:
24.1. An asylum seeker arriving in South Africa with means to support themselves is not a reasonable or logical justification to deny such a person the ability to work and earn an income. Such a person must, in fact, be given the opportunity to work to ensure that they continue being able to provide for themselves and their dependants.
24.2. Similarly, being a recipient of assistance by UNHCR should not preclude asylum seekers from working otherwise they would be perpetually dependant on aid which has the potential of placing them in perpetual abject poverty which disproportionally affects women and children as explained above.
24.3. According to Statistics South Africa, the unemployment rate is at around 25% in South Africa and therefore it is not an easy task for an asylum seeker arriving in South Africa to seek and obtain employment. We submit that it is unfair and discriminatory to limit asylum seekers and refugees’ ability to work simply because they are unable to find formal employment. More importantly, because of the high unemployment rate a lot of refugees and asylum seekers either work in the informal sector or are self-employed in order to earn an income which the Bill fails to include in its concerning attempt to regulate employment of refugees and asylum seekers.

25. As we have repeatedly noted, the SCRA is inundated with reviews and other functions. The SCRA is not delivering its services timeously. Applicants for indefinite stay and those whose cases are subject to automatic review have to wait for prolonged periods of time before receiving a decision. This burden of regulating work and study permits will not only add on to the burden of the SCRA but will ultimately make it dysfunctional. If the regulation of work and study permits was lawful, conferring the powers of their regulation to a body that is not able to timeously provide their service will be a serious violation of these rights. However, we submit that it is not a lawful regulation and must be removed totally. The ability to work and study should continue as it is currently, i.e. applicable immediately.

Registration of children born to foreign national children
26. Our Government’s response to registering the birth of children born to foreign national children does not depict a true picture of what is happening in reality. The barriers caused by the current legislation have resulted in a slew of litigation against the DHA. It has also resulted in many children’s birth not being registered.

27. Since November 2015 we have been receiving reports from asylum seekers and refugees that the DHA is refusing to register the birth of their children born in South Africa in terms of the Birth and Deaths Registration Act.
28. In certain instances the Department has refused to issue birth certificates because the parents do not meet the requirements of the Act and the Regulations in that they do not hold valid permits in terms of the Refugees Act and others who hold valid permits are advised that the permits they hold need to be sent to Pretoria for verification. The verification process can take up to a year to complete after which the child’s registration is past the 30 day requirement for registration meaning that additional requirements must be met before the birth is registered. In other instances South African women have been advised that they can register the child only in their own name and that the father even though he is known cannot be recorded on the birth certificate as he is a foreigner. In other instances mothers have been told to obtain proof of paternity before the birth can be registered in efforts to avoid trafficking (this is not a requirement of the Act or the regulations). There appears to be a general lack or willingness to give effect to the child’s right to identity and to meet governments regional and international obligations as it relates to statelessness and refugees as well as the interest of children. 

29. The Birth and Deaths Registration Act 51 of 1992 creates a Register of Births (the Register) for all people born in South Africa, that registers and records the names of the parents of the child, and the surname assigned to that child. In 2014 (2014 Regulations) certain sections of the BDRA were amended and new regulations were put in place.
30. The way in which the 2014 regulations deal with the registration of children born to asylum seekers and recognised refugees is unconstitutional. It basis the child’s right to a name, identity and nationality on the legal status of the parents to be in the country. As a result these children’s rights are unjustifiably infringed upon where their parents are not in possession of valid documentation or in some instances even when their parent’s documentation is valid.

31. The BDRA itself only distinguishes between children born in and out of wedlock. It makes no reference to the immigration status of the parents or of the child whose birth they are seeking to register. Such distinction is only made in the 2014 regulations which distinguishes between children born of South African citizens (Regulation 3), children born of permanent residents and refugees (Regulation 7), and children born of parents who are non-South African citizens (Regulation  8).

32. This unconstitutionality has had a negative impact on the parents and children. None of the children have a birth certificate, which has negatively impacted on their ability to access health care, social services and an education.

Section 9 of the BDRA

33. The BDRA requires that the person registering the birth of the child be issued with a birth certificate in terms of section 9 (5). Section 9 of the BDRA is headed “Notice of Birth” and performs two relevant functions. First section 9(1) establishes the obligation on parents (or “prescribed persons”) to register all births within 30 days. Section 9(1)(A) also permits the Director General to require the “biometrics of the person whose notice of birth is given, and that of his or her parents be taken in the prescribed manner”. If the birth is registered after 30 days, the requirements for late registration must be met (s 9(3(A)).
Regulation 7 

34. Regulation 7 is headed ‘Notice of birth of children born of permanent residents and refugees’.  It states that regulations 3 (Notice of birth of children born of South African citizens), 4 (Late registration of birth of children of South African citizens), 5 (Late registration of birth of children older than one year born of South African citizens) and 6 (Verification, approval or rejection of notice of birth) apply with the necessary changes to persons who hold refugee status. The requirements to fulfil are similar to those under regulation 8(3) but include the additional requirements of – 

a. “Biometrics in the form of a palm, foot or fingerprint of the child whose birth is sought to be registered; 
b. Fingerprints of the parents, which shall be verified online against the national population register;
c. A certified copy of the identity document of the biological or adoptive mother or father or both parents of the child whose birth is sought to be registered; and 
d. A certified copy of a valid passport and visa or permit where one parent is a non-South African citizen.”
Regulation 8 
35. The legal requirements governing the registration of children born in South Africa are contained in the Regulations on the BDRA. 

36. Regulation 8 dictates the requirements that an asylum seeker on a section 22 permit needs to comply with in order their child’s birth registered. 

37. Regulation 8(1) states that – 

“A notice of birth of a child born of parents who are non-South African citizens and who are not permanent residents or refugees must be given as contemplated in regulation 8(3) by either parent of the child within 30 days of the birth.” 

38. Regulation 8(3) further references the documentation requirements the parent(s) must fulfil in order to register the birth. It states a notice of birth must be accompanied by – 

a. “Proof of birth on Form DHA-24/PB attested to by a medical practitioner who – 

(i) Attended to the birth; or 
(ii) Examined the mother or the child after the birth of the child;

b. An affidavit attested to by a person who witnessed the birth of the child where the birth occurred at a place other than a health institution;

c. A certified copy of a valid passport and visa or permit of the mother or father, or both parents, of the child, as the case may be; [own emphasis]

d. Where applicable, a certified copy of a valid identity document or passport and visa or permit of the next-of-kin or legal guardian; 

e. Where applicable, a certified copy of an asylum seeker permit issued in terms of section 22 of the Refugees Act of the mother or father or both biological parents of the child;

f. Where applicable, a certified copy of the death certificate of any deceased parent of the child;

g. Where applicable, a certified copy of the marriage certificate of the parents of the child whose birth is sought to be registered; 

h. Where applicable, form DHA-288/B; and 

i. Proof of payment of the applicable fee.”
39. If these requirements have been satisfied, the Director-General must issue the parents a birth certificate without an identity number under regulation 8(5).
40. In terms of the 2014 Regulations (r 3(3) both parents have to submit their fingerprints in order to determine whether they are South African citizens as it is matched against the National Population Register. The 2014 Regulations go further in requiring certified copies of the identity documents of the parents, a certified copy of a valid passport and visa or permit, where one parent is a non-South African. A marriage certificate is also required where the parents indicate that they are married.
41. The 2014 Regulations therefore contains the restriction and/or limitation on the obligation to register the birth of the child born in South Africa and to issue a birth certificate. It demonstrates that s 9(2) is in fact limited to children born of South African citizens only.
Citizenship 
42. While South Africa has amended the Citizenship Act to allow children born in South Africa to foreign national parents the right to apply for citizenship once they attain the age of 18 years and comply with the requirements of section 4(3) of the Act the DHA’s interpretation of the amendment has caused a serious barrier in children accessing the rights envisaged in the provision. 

43. The DHA has maintained the position that because the amendment became effective on 1 January 2013, section 4(3) only applies to children born after 2013. This has resulted in leaving children born before 2013 with no remedy and no access to attain South African citizenship. 

44. The LRC has sought to challenge this interpretation of the Act and in 2017, The Western Cape High Court of South Africa agreed that Section 4(3) amendment to the Citizenship Act applies to children born in South Africa before 2013 and who have lived in South Africa but had not yet reached the age of 18 years by January 2013. The Department of Home Affairs has appealed the decision to the Supreme Court of Appeal, we currently await a trial date. However, this interpretation greatly prejudices asylum seekers and refugees who were born in South Africa. 
Recommendations 
45. In light of the above, we strongly urge the South African government remove any proposed qualifications and limitations on the right to work and study for asylum seekers and refugees in the Republic.
46. We recommend that the South African government removes any barrier to register any child born in South Africa regardless of the child’s parents’ status in the country.
47. We strongly recommend that the South African government employs the correct interpretation of section 4(3) of the Citizenship Act so as to protect the rights of asylum seekers and refugees being prejudiced and to access their right to apply for citizenship.
48. We strongly recommend that the South African government ratifies the two Conventions on Statelessness, to prevent placing children in vulnerable situations and at risk of statelessness.
CONCLUSION

49. We trust that you will find this report useful for the purpose of the review. Please do not hesitate to contact Elgene Roos (elgene@lrc.org.za) ; Sherylle Dass (sherylle@lrc.org.za)  and Mandivavarira Mudarikwa (mandy@lrc.org.za ) should you have any queries or questions. 
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