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Introduction
The German Institute for Human Rights is the independent National Human Rights Institution in
Germany. It is accredited according to the Paris Principles of the United Nations (A-status). The
Institute’s activities include the provision of advice on policy issues, human rights education, information
and documentation, applied research on human rights issues and cooperation with international
organizations. It is supported by the German Bundestag. The Institute was mandated to monitor the
implementation of the UN Convention on the Rights of Persons with Disabilities and the UN Convention
on the Rights of the Child and established Monitoring Bodies for these purposes.
With this submission, the German Institute for Human Rights proposes topics for enquiries the
Committee for the implementation of the International Covenant on Economic, Social and Cultural
Rights in Germany may direct to the State Party. The submission is limited to selected subject areas in
which the German Institute for Human Rights has worked and has developed expertise in the last few
years.
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Ratification of the Optional Protocol (OP) to the UN
Covenant on Economic, Social and Cultural Rights,
recommendation of the Committee No 361

The signing and ratification of the OP to the UN Covenant on Economic, Social and Cultural Rights was
delayed again due to a renewed review of necessary adaptations of national laws in this regard.
The Institute recommends that the Committee asks the State Party:
-

In which areas does the State Party see specific review requirements or adaptation needs?

-

Does the State Party intend to conclude the review of the ratification of the Optional Protocol by
the tenth anniversary of its adoption (10.12.2008)?

2

Sustainable Development Goals (SDGs)

2.1

National Sustainability Strategy

In order to implement the SDGs, Germany reviewed its National Sustainability Strategy in a participatory
process and adopted the strategy in January 2017. Germany is a committed player in the field of climate
objectives and sustainability.
However, according to its own assessment, Germany will miss the goals it has itself set in the
sustainability strategy in several areas relevant to the Covenant, for example with regards to the
reduction of emissions of air pollutants (a reduction of 45% by 2030 compared to 2005) and greenhouse
2
gas emissions in general (reduction of 55% by 2030 compared to 1990). In the opinion of
environmental organisations, the implementation measures are not ambitious enough to achieve the
goals, as the strategy promises too few structural changes (e.g. in the area of decarbonisation,
cancellation of the relocation goal in favour of a higher market share for climate-friendly rail freight
3
services).
In the case of other goals, developments are going in the wrong direction, for example with regard to the
reduction of nitrate contamination of groundwater, which is particularly common in regions with intensive
4
agriculture and corresponding fertiliser use. In 2016, the EU Commission launched infringement
5
proceedings against Germany in relation to this. The current draft of the amendment to the German
Law on Fertilisers [Düngerecht] is, in the estimation of environmental organisations, inadequate to
mitigate nitrate pollution because it does not, for example, take all nutrient sources into account when
6
calculating nitrate pollution and contains hardly any incentives to improve nutrient efficiency.
The sustainability strategy only mentions in passing the data disaggregation needed for implementing
the "leave no one behind" principle. It contains no information on how disaggregated data will be used
systematically to measure progress in Germany.
Almost at the same time as the adoption of the new edition of the Sustainability Strategy, the Federal
Government presented the National Action Plan on Business and Human Rights. In the Sustainability
Strategy, the subject of business and human rights is examined in the context of Goals 8 and 12. In the
area of "global supply chains" and the goal of facilitating decent work on a global level, the number of
members of the Textilbündnis [German Partnership for Sustainable Textiles] will serve as an indicator. It
is unclear on which conceptual framework this quantitative indicator is based and which qualitative
information will be used to supplement its interpretation.
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The Institute recommends that the Committee asks the State Party:
-

In what areas will the State Party set itself more ambitious goals in the next review of the National
Sustainability Strategy?

-

What practical measures will the State Party take to meet the objectives set out in the areas
relevant to the Covenant, for example in emissions reduction and the nitrate contamination of
groundwater?

-

How does the State Party ensure that through a sufficient disaggregation of data progress in the
implementation of the National Sustainability Strategy for vulnerable groups can be shown?

-

How does the State Party measure progress towards achieving the goal of "facilitating decent
work at a global level" in the area of global supply chains? Is the State Party planning to
supplement the quantitative indicator of "number of members of the Textilbündnis" with qualitative
elements? What other indicators does the State Party plan to use to cover other global supply
chains as well?

2.2

Poverty reduction, SDG 1, recommendation of the Committee No 24

The Federal Government addresses poverty reduction with the German Sustainability Strategy, first
published in 2002 and regularly updated. With regard to data collection and the measurement of
poverty, the Sustainability Strategy lags far behind of what has already been implemented nationally
since 2001 with the Poverty and Wealth Report. The report clearly contains more differentiated
indicators. It includes 11 indicators of relative poverty (poverty risk, early school leavers, in-work poverty,
long-term unemployed, material deprivation, needs-based minimum benefit, lack of vocational training,
over-indebtedness, financial assistance to prevent the need of social benefits (such as housing
7
allowances or child allowances), effects of social transfers, homelessness), while the National
8
Sustainability Strategy contains only two indicators on material deprivation.
According to case-law of the Federal Constitutional Court, guaranteeing a decent minimum subsistence
income and ensuring a financial livelihood entails a "minimum level of participation in social, cultural and
9
political life". The legal basis for this is the guarantee of human dignity (Article 1(1) GG [German
Federal Constitution] in connection with the Social State Principle (Article 20(1) GG). There are
limitations to the measurement of social and political participation, because no indicator was introduced
to deal with these issues. The measurement of the cultural participation dimension, for example, is
neither taken into account by the updated German Sustainability Strategy nor the Poverty and Wealth
Report.
The Institute recommends that the Committee asks the State Party:
-

What approach is the State Party planning to take in the future to ensure the collection of reliable
and adequately disaggregated data that will also allow for assertions on the development of
poverty of vulnerable groups? What further steps will the State Party take to identify vulnerable
and marginalised groups in Germany?

-

What indicators will the State Party use to ensure that the capabilities for economic, social and
cultural rights of people affected by poverty are accounted for in both, the Poverty and Wealth
Report and the National Sustainability Strategy?
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What tools for the implementation of poverty-reducing strategies exist and how will the State
Party include these in its National Sustainability Strategy?

Right to education and non-discrimination, Articles
13 and 2 of the Covenant, recommendations of the
Committee No 12, 29, 31 and 34

Protection against discrimination is not fully guaranteed within the German education system. This is
particularly the case with regard to the effect mechanisms of substantive discrimination. Despite
progress, Germany has not succeeded in breaking the link between socio economic origin and
10
educational success in the long term. Children and young people with a migrant background, who are
significantly more often affected by socio-economic risks, are accordingly at greater risk in relation to
11
school success. Students without German citizenship are at considerably greater risk of achieving poor
12
education qualifications or of leaving school without any qualifications. Most students in Germany with
13
special educational needs are still taught in special schools outside the regular school system, which
14
they often leave without attaining (at least) a secondary school certificate [Hauptschulabschluss].
Concerning educational content, human rights education is not sufficiently taken into account in the
general school system in Germany. Only three of the 16 Federal States’ education acts in Germany
15
mention human rights as part of general educational goals and human rights are mostly only
16
mentioned implicitly in school curricula. Non-discrimination is also inadequately dealt with as an
17
educational topic in German schools. At the same time, school books and materials used include
18
stereotypes and derogatory representations in relation to gender, origin or religion, for example. With
regards to the topic of migration, many school books fail to convey diversity as an everyday normality
19
and are much more likely to reveal positions that are even discriminatory.
No systematic embedding of explicit human rights education in relevant training and university courses
(e.g. police, care, teachers, lawyers, social work) in accordance with the UN Declaration on Human
Rights Education and Training (2011) can be identified in the field of vocational training or in higher
education.
The Institute recommends that the Committee asks the State Party:
-

What steps is the State Party planning to take to provide transparent, participatory and human
rights-oriented monitoring - with data decrypted according to discrimination dimensions - for the
education system in order to be able to take effective measures for the elimination of
discrimination?

-

What legislative steps is the State Party planning to take to explicitly and comprehensively embed
human rights education into the school laws and curricula of all Federal States and for all age
groups?

-

What specific data can the State Party present in respect to the systematic embedding of human
rights education into relevant training and university courses, as well as into professional
development (e.g. police, care, teachers, lawyers, social work), and what actions will be taken on
this basis?

-

How does the State Party ensure that discrimination and its elimination is comprehensively
addressed in educational institutions? For example: How are discrimination, protection against
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discrimination and its link to human rights handled in curricula? How are teaching and learning
materials checked for stereotypes, derogatory pictures and terms? How is ensured that the
elimination of discrimination is part of development and evaluation processes in educational
institutions?

4

Discrimination against older persons, Article 2 of the
Covenant

The German General Equal Treatment Act (AGG) protects against discrimination on the grounds of age
in the area of labour law and civil law. However, the AGG recognises justification on the grounds of
20
actuarial calculation for insurance and financial services. In practice, this results in considerably
21
elevated insurance premiums for older persons without any individual assessment of the situation. The
same applies in the area of credit allocation, where it is significantly more difficult for older people to
22
access credit for the purchase of residential property, especially since the implementation of the EU
Credit Directive.
In terms of access to non-profit associations and volunteer work, older people are subject to higher
23
membership fees and are no longer able to do certain types of volunteering due to imposed age limits.
Unequal treatment in public law is not covered by the AGG. It is only covered by German Basic Law.
However, the prohibition of discrimination as set out in Article 3(3) of the Basic Law does not refer to the
characteristic of age. This means that unequal treatment on the grounds of age in public law is assessed
on the general principle of equality laid down in Article 3(1) of the Basic Law and is subject to lower
justification barriers.
The Institute recommends that the Committee asks the State Party:
-

5

What actions is the State Party planning to take in order to reinforce protection against the
discrimination of older persons, particularly in relation to insurance and financial services,
volunteer work as well as in public law?

Unemployment of people with disabilities, Article 6 of
the Covenant, recommendation of the Committee No
17

People with disabilities are still being more excluded from the labour market than people without
disabilities. In spite of minor improvements in employment numbers and employment rate, more than
24
half of all people with disabilities of working age are not integrated into the labour market. The
employment rate of people with disabilities is only 49 percent. Employers with a minimum of 20
employees have long been legally obligated to allocate five percent of their jobs to people with a
disability - i.e. people who have a disability level of at least 50. In practice, this so-called mandatory
25
employment quota has not yet been achieved. In addition, people with severe disabilities, who are
unemployed, are also out of work for much longer periods of time compared to those unemployed
26
without disabilities - on average 52 weeks instead of 38 weeks.
Furthermore, around 300,000 people are employed in so-called sheltered workshops for people with
disabilities as they are classified as "unfit for work". This sheltered workshop activity is not recognised as
an employment relationship and is excluded from the statutory minimum wage; it is remunerated on
average with less than EUR 200 per month. The number of sheltered workshop employees, up by 20
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percent since 2007, continues to increase more sharply than the number of people of working age with
27
disabilities. The transition rate from sheltered workshop activities to the general labour market is very
28
low.
People with disabilities are also under-represented in dual vocational training which is common in
29
Germany, particularly in small and medium-sized enterprises. Special training for people with
disabilities often leads to special qualifications, which employers fail to recognise as there is no
comparability. Only a fraction of all business premises and workplaces in Germany are barrier-free as
30
there is no obligation that they have to be.
The UN-CRPD [Committee on the Rights of Persons with Disabilities], in its 2015 Concluding
Observations, expressed concern about the general segregation in the German labour market, the lack
of access to work, wrong financial incentives, as well as the lack of transferability between sheltered
workshops for people with disabilities and the general labour market. It therefore called for an effective
31
regulatory framework for an inclusive labour market.
In the course of a fundamental reform of the right to social participation, the regulations on the promotion
32
of participation in working life were revised in 2016. Whether these innovations will work in practice
remains to be seen.
The Institute recommends that the Committee asks the State Party:
-

What measures is the State Party taking to further reduce unemployment for people with
disabilities and to make the labour market more inclusive, in particular with regard to inclusive
vocational training and workplace accessibility?

-

How does the State Party ensure that the legal framework - in particular, amendments carried out
pursuant to the Federal Participation Act - continues to be reviewed for its effectiveness and to be
adjusted where necessary?

6

Economic, social and cultural rights of refugees

6.1

Benefits in kind provided in accordance with the Asylum Seekers' Benefit
Act, Articles 12 and 15 of the Covenant, recommendation of the Committee
No 13
33

Following a judgement of the Federal Constitutional Court on the unconstitutionality of the former level
of benefits according to the Asylum Seekers' Benefit Act, the Act was reformed in 2015. The level of
benefits was approximated to the level of general social security benefits.
In October 2015, however, together with the German Asylum Procedures Acceleration Act, a regulation
was introduced, which replaces the "personal needs payment", previously paid as a cash sum with
“benefits in kind” primarily in initial reception facilities. A very different implementation practice has been
34
reported in the Federal States (Länder).
The Institute recommends that the Committee asks the State Party:
-

Which Federal States make use of the regulation for which benefits and issue benefits for
personal needs ("pocket money") in form of benefits in kind?
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How does the State Party ensure that, in cases, where benefits in kind are provided, individual
needs in the area of personal needs are met by appropriate and acceptable benefits?

Health care provided in accordance with the Asylum Seekers' Benefits Act,
Article 12 of the Covenant, recommendation of the Committee No 13

While refugees receive care in accordance with the Asylum Seekers' Benefits Act, they only have
access to limited health services compared to regular health care services. With the reform of the
Asylum Seekers' Benefits Act, the time period for the exclusion from regular health care services was
reduced from 48 to 15 months. Within this time frame, however, problems continue to persist. In
particular, many diseases are not properly treated, as emergency care is only guaranteed in conditions
of pain. Additional services are only provided for on the basis of discretionary decisions, which are taken
35
very differently from region to region.
Particularly problematic is the dental health of children according to the Asylum Seekers' Benefits Act. It
seems that in many parts of Germany preventive services are unavailable, leading to a situation where
36
in extreme cases diseased teeth will have to be extracted later on. For the comparison group of
children, who are covered by regular health care, preventive dental health care is a priority and is
37
covered by health insurance. Difficulties also exist with regard to the treatment of psychological
38
disorders, such as trauma, due to a lack of sufficient funds and adequate care structures.
The introduction of the electronic health card for refugees does not extent the scope of services, but
reduces the administrative burden and allows refugees to seek medical assistance immediately. The
39
card is only used in a few Federal States, however.
The Institute recommends that the Committee asks the State Party:
-

In light of restricted service provision, how does the State Party guarantee in the case of
beneficiaries under the Asylum Seekers' Benefits Act the right of all to the highest attainable
standard of physical and mental health?

-

Why does the State Party maintain a separate health care system for persons under the Asylum
Seekers' Benefits Act, when studies show that it would be more cost-effective to care for refugees
under the general system?

-

How does the State Party assess the practical consequences of the introduction of the electronic
health card for refugees in relation to the right to health? Is the State Party planning to introduce
the card uniformly on a federal basis?

6.3

Right to education, Article 13 of the Covenant

For most children in initial reception facilities for refugees and asylum seekers, there is no possibility,
either legally or practically, to attend school. Due to lengthy stays in initial reception facilities (in some
instances several months) these children are denied access to education guaranteed under human
rights law for extended periods of time. From a legal perspective, this is primarily due to the fact that in
Germany statutory compulsory school attendance in most Federal States does not apply to children in
initial reception facilities. Varying regulations governing compulsory education and access to schooling
40
result in extreme differences in access to schooling across the Federal States. For how long children
are deprived of their right to education eventually depends on a random decision of how refugees are
distributed across the country. The justifications for regulations also vary. In some Federal States
41
organisational reasons are cited, whereas in other States these are not considered a problem. The
Federal States of Bavaria and Mecklenburg- West Pomerania, for example, have justified their decisions
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as follows: "This prescribed period is warranted to obtain clarity about the initial place of residence in
order to avoid change of school." "In Mecklenburg - West Pomerania, compulsory school attendance of
a refugee child begins as soon as the child is assigned to a municipality. This is due to the fact that
personnel and resources required for the training can be made available more flexibly in the
municipality."
In practice, school attendance can often not be guaranteed or is guaranteed with delay, as there is an
insufficient number of school places available within the vicinity of initial reception facilities. In addition,
the transfer of information from the initial reception facility to the school authorities responsible for school
42
registration is often delayed.
The Institute recommends that the Committee asks the State Party:
-

What offers are made to guarantee the right to education for refugee children in initial reception
facilities nationwide?

-

What is the minimum number of hours per day refugee children in initial reception facilities
receive schooling, disaggregated by grade level?

6.4

Regulations on family reunification, Article 10 of the Covenant

Since March 2016, the right to family reunification for people having fled to Germany and who are
recognised as so-called subsidiary beneficiaries of protection under the asylum procedure framework,
has been suspended for two years. This means that people who have fled Syria, where they face a risk
of torture, the death penalty or serious danger to life and limb as a result of an armed conflict, are
currently unable to apply for family reunification. In practice, the regulation results in families being
separated for more than two years, especially since subsequent visa procedures at German diplomatic
43
missions abroad often last several months or even a year.
Beyond the statutory suspension of family reunification for people recognised as subsidiary beneficiaries
of protection, significant restrictions for family reunification can be observed in practice for
unaccompanied minors, who are recognised as refugees under the Geneva Convention. Simultaneous
reunification with their parents in Germany is increasingly being denied to their minor siblings. It may
happen, for example, that the parents of a 16-year-old Syrian refugee are issued a visa but the younger
44
siblings are not.
The Institute recommends that the Committee asks the State Party:
-

When will the suspension of family reunification end for people recognised as subsidiary
beneficiaries of protection?

-

How does the State Party define the concept of family in Article 10 of the Covenant?

-

What measures is the State Party taking in order to protect siblings who are denied entry into
Germany to unify with their siblings?

6.5

Protection of children and young people forced into child marriage, Article
10 of the Covenant

The Act on the Prevention of Child Marriages was adopted in June 2017. The Act was adopted in
particular with a view to minors forced into marriage who have fled to Germany. It declares marriages
involving minors under 16-years of age that are valid abroad to be retroactively invalid by act of law
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(rules on nullity). No hearing or review of individual cases based on the child's best interests is foreseen
for this group. On the contrary, marriages of persons aged 16 -18 years, can by law be annulled in court
proceedings, where the individual case is assessed. Accordingly, the rules on nullity for marriages
involving children aged under 16 years puts persons under the age of 16 years legally in a worse
position than young people, who are older and whose marriages are annulled.
Problematic consequences arising from a general retroactive invalidity of marriages affecting children
under 16 years of age, are particularly prevalent in cases of so-called "limping marriages". This means
that if the affected parties return to their home country or migrate to other countries, their marriages,
which may raise human rights concerns, become valid again as no formal annulment proceeding has
taken place. The same applies when minor refugees migrate with their spouse to a different EU country.
Without a court judgement, which is only necessary in the case of an annulment, no legal instrument
recognised by the new host country exists.
The Institute recommends that the Committee asks the State Party:

-

How is the globally disadvantaged position of children under 16 years of age as a result of the
legal consequences of the Act on the Prevention of Child Marriages compatible with the right to
protection and assistance for children, young people and the family?

-

Which specific measures are planned to ensure the protection of children and young people after
their marriage is annulled or declared invalid?

7

Right to health for intersex people, Article 12 of the
Covenant, recommendation of the Committee No 26

Intersex infants and children in Germany are still subject to medically unnecessary and deferrable
operations and therapies with the aim of making their physical appearance and function consistent with
binary gender stereotypes. These interventions are generally irreversible and can cause severe longterm physical and psychological suffering.
In spite of enhanced social and political discussions and the gradual review of medical treatment
guidelines since 2005, no decline in interventions has yet been identified. According to a study from
December 2016, the relative frequency of interventions remained basically unchanged in the period
45
between 2004 and 2014.
The UN Committee for the Elimination of All Forms of Discrimination Against Women, within the context
of the state report review in March 2017, recommended that Germany establishes clear legal regulations
prohibiting unnecessary medical interventions on intersex children.
The Institute recommends that the Committee asks the State Party:
-

What legal steps has the State Party taken or will it take to prohibit deferrable gender-modifying
medical interventions on intersex children?
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Situation in care homes – shortage of skilled
workers, Article 12 of the Covenant, recommendation
of the Committee No 27

In the latest legislative period, many measures were taken to reform the legal frameworks for the
provision of care (Acts to Strengthen Long term care 1 to 3). Persons in need of care are increasingly
recognised as legal entities and many measures were introduced to support their independence.
In addition, a reform of the care professions was introduced with the aim to give care professions
equivalence, initially by providing general training, as nursing care in particular had to be upgraded to
counteract an impending care staff shortage. Only practice will show to what extent these measures will
positively impact on everyday care and will enhance the quality of care. Nevertheless, all these reforms
need to be linked to a structural change in everyday care. This is important in order to ensure that, on
the one hand, the human rights of those receiving care are anchored in quality and monitoring criteria
and, on the other, that the human rights of caretakers, both professional ones as well as relatives
working as caretakers, are better protected.
The Institute recommends that the Committee asks the State Party:
-

What specific measures are planned to anchor human rights standards and principles as the
benchmark for measuring the quality of care?

-

How are human rights integrated into vocational training in the field of care?

-

What measures are planned to ensure that both those requiring care and those working as care
takers experience a low threshold when complaining about maladministration in care facilities,
without running the risk of being disadvantaged by doing so?
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