May 15, 2017

To:

Committee on Economic, Social and Cultural Rights

Re:

Australia’s Fifth Periodic Review: Australia’s ongoing violation of its obligations under
the International Covenant on Economic, Social and Cultural Rights and its failure to
protect the Wangan and Jagalingou People from violations arising out of the
development of the destructive Carmichael Coal Mine on our traditional lands

We are Wangan and Jagalingou.1 Our ancestral homelands in the central-western part of the
state of Queensland, Australia, are threatened with destruction by the imminent development
by Adani Mining Pty Ltd (“Adani”) of the massive Carmichael Coal Mine and Rail Project – which
would be among the largest coal mines in the world. If developed as proposed, the Carmichael
mine would harm approximately 30,000 hectares of land, the bulk of which are our traditional
lands, and permanently destroy vast swathes of our traditional lands and waters. This includes
harming, and possibly destroying, our most sacred site, a complex of springs called
Doongmabulla Springs, which we hold sacred as the starting point of our life and from where
our dreaming totem, the Mundunjudra (also known as the Rainbow Serpent), travelled to shape
the earth.
We have not been consulted in good faith about, or given our consent to, the development of
the Carmichael mine, or any other proposed mine, on our traditional lands. Despite this, both
the Australian federal and Queensland state governments have approved the Carmichael mine
and support its development.
In this submission, we respectfully request that, during Australia’s fifth periodic review in May
2017, the Committee on Economic, Social and Cultural Rights (“Committee”) investigate and
express concern about Australia’s failure to respect and protect the human rights of our people
due to the federal and state governments’ support for the Carmichael mine.
Mining on our ancestral lands would violate our human right to take part in cultural life
Under Article 15(1)(a) of the International Covenant on Economic, Social and Cultural Rights
(“ICESCR”), we have a right to take part in cultural life, which includes our customs and
traditions 2 and our way of life associated with our lands and waters.3 The ICESCR imposes a
corresponding obligation on Australia to respect, protect, and fulfil that right 4 and to ensure
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that the activities of third parties do not violate it. 5 As the Committee has said, “States parties
must … respect the rights of indigenous peoples to their culture and heritage and to maintain
and strengthen their spiritual relationship with their ancestral lands and other natural
resources traditionally owned, occupied or used by them, and indispensable to their cultural
life.” 6
Our lands and waters embody our culture, and our special relationship with them tells us who
we are. They are the origins and the living source of our stories, laws, and spiritual beliefs.
Indeed, our culture is inseparable from the condition of our traditional lands and waters.
Our lands and waters are located in a coal-rich area called the Galilee Basin. If developed as
proposed, the Carmichael mine would be the largest proposed coal mine in the southern
hemisphere, and would consist of six open-cut pits, five underground mines, a coal handling
and processing plant, rail infrastructure, and other associated infrastructure. 7 This mine would
be the first of six, and possibly more, mines proposed to extract Galilee Basin coal. 8 It would
tear the heart out of our country, rendering our land unrecognisable, and devastating the
places, animals, plants and water-bodies that are so essential to us and our culture. Our
children and grandchildren would never know their culture or who they are, and would suffer
significant social, cultural, economic, environmental, and spiritual damage and loss if the mine
is allowed to proceed.
Among the most damaging aspects of the Carmichael mine would be its devastation of one of
the most sacred places to our culture and religion: the Doongmabulla Springs – the source of
our dreaming, our culture, and ourselves. The mine would draw down billions of litres of water
each year from aquifers in the area. 9 Although experts – including Adani’s own experts – agree
that the springs would dry up if the mine were to deplete the aquifers that feed the springs, 10
there has been no study to determine whether the mine would affect those aquifers. 11 Once
dry, even temporarily, the springs cannot be restored. The harm would be irreparable.
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Although the Australian government claims to have imposed strict conditions to protect the
springs, those conditions are inadequate for several reasons. First, although Adani is required
to submit for government approval prior to commencing mining a research plan to determine
whether the aquifers feeding the springs would be harmed, it is not required to implement that
plan prior to mining.12 As such, it is unlikely the company would understand the impact on the
aquifers when it begins mining, which is far too late to prevent harm to the springs. Second,
although the mining operations may draw down no more than 20 centimetres of groundwater
at the springs, 13 Adani’s own expert admitted in court that a drawdown of only five centimetres
would cause at least some of the springs to dry up, 14 and another expert opined that a
drawdown of about 20 centimetres would cause a number of the springs to go dry, although he
could not say how many and which ones. 15 A 20 centimetre drawdown thus would likely be
devastating for Doongmabulla Springs.
Our lands and waters, and in particular Doongmabulla Springs, are so sacred to us, and so
central to our customs and traditions and way of life, that harm to them threatens our culture
and our identity as Wangan and Jagalingou. We need our traditional lands to remain intact and
healthy so that our children and grandchildren can learn and experience their cultural
identities. Without our culture, we are nothing. Australia’s support for and approval of the
Carmichael mine violates our right to take part in cultural life under the ICESCR.
Australia is violating our rights to be consulted in good faith about, and to give or withhold
our free, prior and informed consent to, the development of the Carmichael mine
A core obligation under Article 15(1) of the ICESCR is that State Parties should obtain the free,
prior and informed consent of affected Indigenous peoples when the preservation of their
cultural resources, especially the resources associated with their way of life and cultural
expressions, are at risk. 16
whether there is faulting or fracturing in the Rewan Foundation that would allow water to seep between the two
aquifers, an issue raised by an independent scientific agency established under federal legislation: see id., paras.
108-113; Adani Mining Pty Ltd v Land Services of Coast and Country Inc [2015] QLC 48, para. 266. The mine will
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Mining Pty Ltd v Land Services of Coast and Country Inc [2015] QLC 48, para. 69. However, if the Rewan Formation
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These international human rights obligations require Australia to consult with us in good faith,
and to obtain our explicit consent to the Carmichael mine’s development, prior to allowing the
mine to proceed. This is because the Carmichael mine will cause significant, direct, and
foreseeable harm to our ancestral homelands and, consequently, to our culture. As former UN
Special Rapporteur on the rights of indigenous peoples James Anaya has explained, “where the
rights implicated [by extractive industries] are essential to the survival of indigenous groups as
distinct peoples and the foreseen impacts on the exercise of the rights are significant,
indigenous consent to the impacts is required, beyond simply being an objective of
consultations.” 17
We have not given our consent to the development of the Carmichael mine on our ancestral
homelands, and we have not been consulted in good faith. In fact, as our situation
demonstrates, a free, prior and informed consent process that conforms to international law is
nearly impossible under Australian law.
The Native Title Act 1993 (Cth) (“Native Title Act”), which is the law that governs the
consultation process between Indigenous peoples whose interests in their traditional lands are
likely to be affected by projects like the Carmichael mine and the project developer,18 coerces
Indigenous peoples into entering unfavourable agreements that they do not want. Under the
Native Title Act, after an Australian state indicates its intention to grant a mining lease, the
affected Indigenous group and the project developer must negotiate with a view to reaching
agreement by the Indigenous group to the grant of the mining lease and the project’s
development. 19 During these negotiations, the Indigenous group and the project developer
may choose to enter a separate agreement called an indigenous land use agreement (“ILUA”),
in which the Indigenous group agrees to the grant of the mining lease, and potentially other
acts in the future that might affect their interests in their traditional lands, such as additional or
different mining activities. 20
At least six months after the start of the negotiation process, if the affected Indigenous group
does not agree to the project’s development, the law allows the matter to be transferred to the
National Native Title Tribunal (“NNTT”) to determine whether the mining lease may be granted

consultation and free, prior and informed consent prior to approving extractive projects that affect Indigenous
lands and resources, and Article 19 requires the same for legislative and administrative measures.
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J. Anaya, Report of the Special Rapporteur on the rights of indigenous peoples, Report to the Human Rights
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Council, 21 session, A/HRC/21/47, Jul. 6, 2012, para. 65,
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Special Rapporteur on the rights of indigenous peoples: Extractive industries and indigenous peoples, Report to the
Human Rights Council, 24th Session, A/HRC/24/41, Jul.1, 2013, para. 28 (“It can readily be seen that, given the
invasive nature of industrial-scale extraction of natural resources, the enjoyment of [rights including the right to
culture] is invariably affected in one way or another when extractive activities occur within indigenous territories –
thus the general rule that indigenous consent is required for extractive activities within indigenous territories.”).
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under the Native Title Act. 21 In these proceedings, the NNTT almost inevitably determines that
the state is authorised to grant the mining lease, even absent an agreement with the
Indigenous group or despite their objections.22 However, the NNTT is prohibited from
authorising any royalty-type payments to the Indigenous group. 23 Many Indigenous groups
therefore feel they have no choice but to agree during the negotiating period to the project’s
development so that they can at least obtain some royalty-type payments from a project that
appears inevitable.
In our case, even though we rejected agreements with Adani in December 2012 and October
2014, the NNTT determined the mining leases may be granted under the Native Title Act. We
are now forced into time- and resource-intensive litigation to challenge the NNTT’s decision.
In addition, for many years Adani has sought to enter into an ILUA with us, in which we would
agree to the grant of approvals for the mine, as well as the permanent surrender of our
interests in 2,750 hectares of our land that Adani needs for infrastructure associated with the
mine. We have thrice rejected an ILUA, in December 2012, October 2014, and March 2016.
Throughout these negotiations, Adani has consulted with us in bad faith, attempted to
undermined our institutions of representation and decision-making, challenged the right of our
authorised senior spokesperson to speak, chosen whom to consult with rather than respecting
our choices, and even presented false information to the public about our peoples’ position on
the Carmichael mine. This culminated in a meeting in April 2016, organised by Adani in yet
another attempt to secure our people’s support for an ILUA. Adani paid as much as AUD$400
per person for transportation and provided accommodations for selected participants to attend
that meeting. Although Adani claims that our people agreed to an ILUA (known as the “Adani
ILUA”) at that meeting, and has sought to register the ILUA (a step required under the law to
give the ILUA contractual effect 24), over 80% of people who attended the meeting appear not
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to be members of the Wangan and Jagalingou native title claim group 25 (constituted under the
Native Title Act), despite the law requiring an ILUA to be authorised by members of a registered
native title claim group. 26 In fact, one-third of those people had not even previously identified
themselves as Wangan and Jagalingou, but identified themselves as members of other
Indigenous groups. As a result of this situation, we have been forced to file an objection to the
Adani ILUA in the NNTT.
Because of the irregularities in the process underlying the Adani ILUA, it is clear that we have
not consented to the development of this mine. Despite this, Adani continues to push forward
with the mine’s development, with governmental support. Accordingly, Australia has failed to
meet its obligation under Article 15(1) of the ICESCR to respect and protect our right to be
consulted in good faith about, and to give or withhold our consent to, the development of this
mine where the preservation of our cultural resources and our very way of life are at risk.
The Australian government recently introduced a bill into Parliament that would validate the
invalid Adani ILUA without consulting with us in good faith with the objective of obtaining
our free, prior and informed consent
On 2 February 2017, in a case unrelated to us, the Federal Court of Australia ruled that certain
ILUAs cannot be registered unless they have been signed by all members of the registered
native title claim group. 27 This case would likely invalidate the Adani ILUA because five of the
12 members of our native title claim group refused to sign the ILUA.
Unfortunately, less than two weeks after the Full Court’s judgment, on 15 February 2017, the
Australian government introduced the Native Title Amendment (Indigenous Land Use
Agreements) Bill 2017 (Cth) (“the Bill”), and brought it on for debate only one day later. Among
other things, we understand that the Bill would operate to retrospectively validate the invalid
Adani ILUA, stripping us of our right to determine for ourselves whether we wish to enter into
the proposed ILUA with Adani and of our right to say “no” to the Carmichael mine. Indeed, the
Australian Prime Minister is reported as recently having assured the chairman of the Adani
corporate group that this legislation will overcome the invalid Adani ILUA and allow the mine to
proceed despite our objections. 28
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Moreover, despite the direct impact of the Bill on our people and despite indications by current
and former members of parliament that the Bill is specifically intended to validate the Adani
ILUA, 29 the government has not consulted with us on this proposed legislation as required
under international law. Although the Bill was referred for an inquiry by a federal senate
committee, the submission process was only open for two weeks, hindering our capacity to
effectively engage. This process does not facilitate the kind of specific and engaged
consultation that is required when legislative changes directly and explicitly threaten our
fundamental interests in the health and survival of our traditional lands and culture.
The Australian’s government attempts to push this Bill through parliament without consulting
us (and other affected Indigenous groups) in good faith with the objective of obtaining our free,
prior and informed consent is a violation of our internationally-protected rights.
Request for intervention during Australia’s fifth periodic review
Adani has indicated that it will commence construction of the Carmichael mine in August this
year. 30 By supporting and facilitating the mine, and by allowing Adani to proceed with the
mine’s development in violation of our rights to culture, to be adequately consulted in good
faith, and to give or withhold our consent, Australia is violating its obligations under
international law to protect and defend our human rights, including under the International
Covenant on Economic, Social and Cultural Rights and the United Nations Declaration on the
Rights of Indigenous Peoples.
In light of these violations, we respectfully encourage you to recommend that Australia:
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•

Ensure the protection of our rights to take part in cultural life, and to be adequately
consulted in good faith in relation to, and to give or withhold our consent to, the
development of significant extractive projects like the Carmichael mine on our ancestral
homelands;

•

Prohibit the development of the Carmichael mine on our ancestral homelands without
our affirmative consent obtained through our own decision-making processes; and

•

Not seek to progress the passage of the Native Title Amendment (Indigenous Land Use
Agreements) Bill 2017 (Cth) through parliament, until it has specifically and adequately
consulted with us and other traditional owner groups who may be similarly affected, in
good faith with the objective of obtaining our free, prior and informed consent.

We have also made submissions about the violations of our human rights to the UN Special
Rapporteur on the rights of indigenous peoples, which include detailed information about our
struggle against this mine. These submissions are available at
http://wanganjagalingou.com.au/wp-content/uploads/2015/10/Submission-to-the-SpecialRapporteur-on-Indigenous-Peoples-by-the-Wangan-and-Jagalingou-People-2-Oct-2015.pdf and
http://wanganjagalingou.com.au/wp-content/uploads/2017/03/Wangan-Jagalingou-replysubmission-to-SR-indigenous-peoples-17-03-10.pdf.
*****
Thank you in advance for your consideration of our request. Please contact our representatives
below if you have any questions or require further information.
Adrian Burragubba

Murrawah Johnson

Wangan and Jagalingou authorised
spokesperson
info@wanganjagalingou.com.au
+61 417 607 053

Wangan and Jagalingou authorised
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+61 439 919 891
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