New York, Bogotá, April 25, 2016

Secretariat of the Committee on the Elimination of Discrimination Against Women
Office of the United Nations High Commissioner for Human Rights
Palais Wilson
52, rue des Pâquis
CH-1201 Geneva 10
Switzerland
Re: Supplementary information on El Salvador, submitted for consideration by the
Pre-Sessional Working Group of the Committee for the Elimination of Discrimination
against Women (the “Committee”) for the 66th Session
Distinguished members of the Committee:
The Center for Reproductive Rights (the “Center”) is an independent non-governmental organization
that promotes gender equality and the fulfilment of women’s reproductive rights. The Center seeks to
contribute to the Committee’s work by providing independent information concerning El Salvador’s
obligations to guarantee the rights protected under the Convention on the Elimination of
Discrimination Against Women (“CEDAW”).
In light of El Salvador’s upcoming review by the Committee, this letter highlights El Salvador’s
failure to comply with its obligations under CEDAW to take all appropriate measures to eliminate
discrimination against women in the field of healthcare (including family planning), reproductive
rights and other human rights and fundamental freedoms by: (a) prohibiting abortion under any
circumstances, even in cases of rape or incest, where it endangers the mother’s life, or where the fetus
is unviable; and (b) by effectively obliging health professionals to report patients to the police who
they merely suspect may have had an abortion, in disregard of patient confidentiality, resulting in the
incarceration and prosecution of many innocent women who have suffered uninduced miscarriages.
This letter is presented as follows: first, we set out the legislative background to El Salvador’s total
criminalization of abortion; second, we set out the tragic and fatal consequences of these laws,
including in many cases the incarceration of entirely innocent women; third, we explain how these
severe restrictions violate El Salvador’s obligations under CEDAW to eliminate discrimination
against women; fourth, we include a list of suggested questions for the Committee to ask the State
party’s representatives; and fifth, we include a list of recommendations that we respectfully propose
the Committee should make.
I

Legislative Background to the Total Criminalisation of Abortion in El Salvador

Until 1998, El Salvador allowed abortion (a) to save a woman’s life; (b) when abortion resulted from
a crime; (c) when pregnancy resulted from rape; and (d) in case of serious fetal impairment.1
In 1998, however, a new Criminal Code (the “1998 Criminal Code”) took effect. This criminalized
abortion under any circumstances,2 and criminalized public employees or officials of any authority
(including hospitals and clinics) who fail to report crimes, such as abortion.3 This latter provision
(which has no real equivalent in any other State)4 requires medical professionals, in disregard of
patient confidentiality, to report women to the authorities who they suspect of having had an
abortion.5 In practice, fearing criminal consequences for failure to report, health professionals report
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women whenever there is a possibility that they may have had, or attempted to have, an abortion. The
effect of this is that women who suffer complications in pregnancy (such as a miscarriage), opt not to
seek healthcare assistance – at serious risk to themselves and their pregnancy – due to a fear that they
will be prosecuted and imprisoned. In the event that women do seek medical attention, they face being
reported to the authorities and prosecuted, possibly without adequate legal advice and representation.6
Following the 1998 legislative changes on abortion, El Salvador amended its Constitution in 1999 to
recognize an embryo as a human being from “the moment of conception”.7 A person who performs or
self-induces an abortion, even before the fetal stage, is therefore liable to be prosecuted for homicide.
This carries a penalty of imprisonment of up to 50 years.8
There remains a stigma in El Salvador against speaking about abortion law reform and reproductive
rights.9 Those who do speak out are often subject to abuse, aggression, and political violence and
harassment.10 This letter seeks to give a voice to women who have sought, but who have been denied,
the opportunity to exercise their rights under CEDAW.
II

The Consequences of the Total Criminalization of Abortion in El Salvador

El Salvador’s total criminalization of abortion has had and continues to have severe and
discriminatory effects on women.
1.

Health risks from unsafe abortions

These laws have led to the preventable deaths of many El Salvadoran women.
Women’s access to healthcare is effectively restricted. Between 2000 and 2011, 57.4% of formal
complaints to the authorities regarding potential breaches of anti-abortion legislation came from staff
in public hospitals and from the Salvadoran Social Security Institute.11 It is notable that there were no
complaints at all made by private hospitals or private healthcare centers and physicians.12 This cannot
be coincidental, and demonstrates that these laws operate in a way that discriminates against poor
women in particular. Women with obstetric complications have died from lack of medical treatment
because they have been afraid to attend public hospitals.13 Women have also died from suicide and
from unsafe backstreet abortions14 (typically involving unskilled providers often operating in
unhygienic conditions), or self-inducement, whether by inserting an object or by ingesting
inappropriate and lethal medication or substances.15
2.

Prosecution and imprisonment of women

These laws have led to the unjust prosecution and imprisonment of vulnerable women. Between 2000
and 2011, 129 women in El Salvador were prosecuted for abortion or homicide when the fetal deaths
occurred in the last months of pregnancy.16 Of these 12917 women, 26 were convicted of homicide18
and 23 were convicted of abortion.19
Most of these 129 women were young, poor, with limited education, and from remote communities.20
Indeed, 68.2% of the incarcerated women were between 18 and 25 years old with limited education
(6.98% were illiterate, 40.31% had only primary education, 11.63% had completed high school, and
only 4.65% had progressed to higher education). Almost three-quarters were single.21
Between January 2005 and December 2008, the Ministry of Public Health estimated that over a
quarter of abortions in El Salvador were performed on adolescents.22 These laws have a particularly
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devastating effect on pregnant adolescent girls (especially between 12 and 14)23 since they are
effectively forced to leave education with little possibility of resumption after giving birth.24
Abortion-related investigations invariably lead to the prolonged, pre-trial detention of vulnerable
women.25 They are held in unsuitable prisons26 without access to personal hygiene items.27 Many have
been incarcerated while still suffering from complications or even hemorrhaging.28 The incarceration
of sick and vulnerable women is unnecessary, disproportionate, and uniquely impacts upon women
while in a particularly fragile state, thereby constituting a flagrant violation of rights under CEDAW.
The Center has been acting for “Las 17”, a group of 17 El Salvadoran women who, between 1999 and
2011, were each sentenced to up to 40 years in jail following reported miscarriages, mostly on charges
of aggravated homicide.29 One of these women, “Guadalupe”, suffered a miscarriage at 18 after being
raped and was sentenced to 30 years imprisonment in February 2008. In January 2015, she was
pardoned30 a decision welcomed by a number of UN special mandate holders.31 However, nine of
these women remain in prison, still seeking pardons. A petition filed by the Center on their behalf
asserting that El Salvador’s conduct breaches international human rights law is currently being
considered by the Inter-American Commission on Human Rights.
But for these discriminatory and unduly strict and severe laws, it is very likely that the lives – and
social prospects – of many women would have been saved. Two cases are paradigmatic of the human
rights violations perpetrated as a result of El Salvador’s criminalization of abortion:
(a)

“Beatriz”32 was 22 when she fell pregnant. Her health deteriorated during the fourth month of
her pregnancy. Each of her doctors agreed that the foetus was not viable, and that continuing
the pregnancy would result in more complications or Beatriz’s death. However, the doctors
could not terminate the pregnancy as it would have exposed them to criminal conviction,
professional disqualification, and imprisonment.
Beatriz appealed to the El Salvadoran Supreme Court requesting urgent treatment. Despite the
urgency of her case, the Court took six days just to agree to hear the case.
It was only after Beatriz took her case to the IACHR – more than one month after her appeal
had been lodged – that the Supreme Court held a hearing to examine her case.
During the hearing, Beatriz collapsed and was rushed to hospital. Despite the clear risk to her
life, the Court said it would not give a ruling for 15 working days.
At this point the Inter-American Court of Human Rights intervened and ordered El Salvador
to take all necessary steps to enable Beatriz’s doctors to treat her without interference.33 It was
another five days before El Salvador allowed Beatriz to have a Caesarean section.34 By this
time, she was over 20 weeks pregnant. The baby was born without large parts of its head and
brain, and died hours later. Beatriz’s health remains precarious and she is in constant pain.

(b)

“Maria”35 was 18 years old and still in school when she fell pregnant. She did not experience
or recognise any symptoms of pregnancy and did not realise she was pregnant. However, she
began to experience strong pains and suffered from haemorrhaging and fainting for two days.
It was only when she went to hospital that she found out she was pregnant.
When Maria arrived at hospital, she had lost a lot of blood and was very weak. The hospital
staff questioned her aggressively while she was in a barely conscious state, and accused her of
inducing a miscarriage.
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On release from hospital, Maria was arrested for murder. She was sent to prison where she
endured horrific conditions. She was forced to exercise for an hour at a time despite her poor
health, was denied medication prescribed to her, and was subjected to frequent vaginal
searches by prison staff, who did not observe even the most basic hygienic practices, such as
changing their gloves between inspections.
Maria spent six months in prison before the case against her was dropped due to the lack of
evidence that she had induced an abortion.
3.

Sexual violence and reproductive rights

This Committee has previously expressed its concern at the high incidence of sexual violence against
women in El Salvador.36 Alarmingly, the rate of rape in El Salvador peaks in relation to 10 to 14 year
old girls.37 Yet this legislation prohibits abortion even where the pregnancy results from rape or other
sexual violence. Forcing women to continue their pregnancies even in the case of sexual violence,
rape or incest leads to serious mental health consequences for these women.38 Not only do they lose
control over their bodies, they also lose control over their lives.39 In an attempt to regain control,
many women feel compelled to seek an unsafe backstreet abortion. As explained above, this very
frequently carries fatal or other serious consequences.40
El Salvador also has one of the highest adolescent pregnancy rates in Latin America: almost a quarter
of women between 20 and 24 years old had their first child before they turned 18.41
A key cause of this is the limited availability of sex education.42 There has been strong resistance in El
Salvador to providing sex education, arising mainly from the misguided social stigma attached to it.43
In consequence, there is significant misinformation and lack of information: in 2008, nearly a third of
women who were taking oral contraception did not know what to do if they missed a pill, and 80% of
women using “traditional” means of pregnancy prevention (such as the rhythm method or withdrawal)
were unable to identify where in the menstrual cycle women were most likely to fall pregnant.44
El Salvador’s high adolescent pregnancy rate is exacerbated by the fact that El Salvador’s public
health service restrictive provision of emergency contraception.45 Unsurprisingly, there is a huge
unmet need for modern contraception in El Salvador: 33% of married women under 24 and a massive
61% of single, sexually active women under 24 do not use any modern contraceptive method, despite
not wanting a child soon or at all.46
This violates women’s reproductive rights under Article 16(1)(e) of CEDAW.
4.

Zika virus

El Salvador has maintained its stance against abortion and reproductive rights even in the face of the
outbreak of the Zika virus, which the Centers for Disease Control and Prevention has now
concluded is a cause of neurological disorders (including microcephaly) in fetuses.47 The
Government’s wholly inadequate response to this crisis has been to urge women to avoid pregnancy
until 2018 as a means of militating against the risk of having children with birth defects.48
This contradicts the World Health Organization’s official interim guidance of February 18, 2016,
which states that women at risk of being infected with the Zika virus should have “ready access to
emergency contraceptive services and counseling”.49 Further, the U.N. High Commissioner for
Human Rights, Zeid Ra’ad Al Hussein, has said that this:
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“ignores the reality that many women and girls simply cannot exercise control over whether
or when or under what circumstances they become pregnant, especially in an environment
where sexual violence is so common. … In situations where sexual violence is rampant, and
sexual and reproductive health services are criminalized, or simply unavailable, efforts to
halt this crisis will not be enhanced by placing the focus on advising women and girls not to
become pregnant. Many of the key issues revolve around men’s failure to uphold the rights of
women and girls, and a range of strong measures need to be taken to tackle these underlying
problems.”50
Implying that only women are to blame for pregnancy entrenches prejudice and gender stereotypes, in
direct violation of Article 5 of CEDAW.
5.

International calls on El Salvador to reform its restrictive reproductive laws and policies

In January 2015, six U.N. Chair-Rapporteurs and Special Rapporteurs called on El Salvador to repeal
its anti-abortion legislation, release the women who remain incarcerated without due process under
those laws, stop the prosecution and imprisonment of women who arrive at hospitals seeking medical
care for obstetric emergencies, and “ensure access to sexual and reproductive health and rights,
including maternal health care and access to all methods of modern contraception”.51
At El Salvador’s last Universal Periodic Review in November 2014, twelve States expressed concern
and called on El Salvador to amend or repeal its severe and punitive anti-abortion laws.52
In 2014, the U.N. Committee on Economic, Social and Cultural Rights recommended that El Salvador
redouble its efforts to reduce the high rate of teenage pregnancies and ensure access to readily
available sexual and reproductive health services, particularly in rural areas.53
In 2010, the U.N. Committee on the Rights of the Child expressed its concern at El Salvador’s high
number of teenage pregnancies, and at the fact that the criminalization of abortion may lead girls to
resort to unsafe and clandestine abortion practices, sometimes with fatal consequences,54 in violation
of El Salvador’s obligations under the Convention on the Rights of the Child.55
And in 2007, the U.N. Committee on Economic, Social and Cultural Rights expressed concern at the
ongoing discrimination faced by women in El Salvador, and urged El Salvador to reform its abortion
legislation and to consider exceptions to the total ban.56
Despite the international clamor for change, El Salvador’s abusive and discriminatory laws remain in
place.
III

El Salvador’s Anti-Abortion Legislation and its Failure to Guarantee Reproductive
Rights Violates Rights under CEDAW

1.

El Salvador Violates the Right to Substantive Equality and the Right to be Free from
Discrimination (Articles 2, 3, 5, 15 and 24)

El Salvadoran society suffers from widespread discrimination against women. In 2011, the U.N.
Special Rapporteur on Violence against Women, its Causes and Consequences, issued a report on her
mission to El Salvador,57 stating that:
“[d]eeply rooted patriarchal attitudes and the pervasiveness of a machista culture that
reinforces stereotypes about the roles and responsibilities of women and men in the family,
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the workplace and society constitute serious obstacles to women’s rights, in particular their
right to be free from all forms of violence. The disadvantaged situation of women is patent at
all levels of society, from education and employment to political participation, contributing to
the decline of their economic status and to greater vulnerability to violence and exploitation.”
Under Articles 2, 3, 5, 15 and 24 of CEDAW, El Salvador must ensure the “full development and
advancement of women”58 and take “all necessary”59 measures to eliminate “discrimination against
women” in relation to the full complement of “human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field”.60 El Salvador’s severe anti-abortion laws
discriminate against women by violating a number of core rights, including:
(a)

(b)

(c)

the right to life,61 by:
(i)

prioritizing the survival of a fetus over the life of a woman, where continuing a
pregnancy threatens the woman’s life;62

(ii)

failing to ensure that women who have suffered a miscarriage or other obstetric
complications receive the appropriate care and medicine, and are placed in a suitable
environment necessary for their recovery;63

(iii)

failing to take any measures to provide post-abortion care to women who have sought
unsafe abortions;64

(iv)

requiring health professionals to report patients experiencing obstetric emergencies,
thus creating an environment of fear which deters women from seeking healthcare;65

the right to liberty and the freedom from torture, cruel, inhuman or degrading treatment or
punishment,66 by:
(i)

forcing women to continue their pregnancies even in cases of rape or incest, causing
serious physical and emotional suffering,67 and leading to many avoidable deaths or
long-term damage to health;68

(ii)

allowing mistreatment from healthcare personnel, including by handcuffing women to
hospital beds before, during or immediately after giving birth or suffering an obstetric
emergency;69

(iii)

detaining and subjecting women to humiliating body inspections, including anal and
vaginal searches carried out by unqualified personnel who disregard basic standards
of hygiene and dignity;70

the right to due process and fair trial,71 by:
(i)

undermining women’s access to lawyers and as such, the rights of detainees to
effective legal assistance and to exercise their right to a defense,72 for instance by
interrogating women in the absence of their attorneys, whilst still receiving medical
treatment and in some cases, whilst under the effects of anesthesia;73

(ii)

allocating State-appointed defense attorneys who fail properly to advise or advocate
on behalf of their clients, or to ensure an opportunity for their clients to testify;74
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(iii)

(d)

admitting and using unsafe and/or illegally obtained evidence and ignoring material
raising reasonable doubts about the woman’s guilt,75 and by misleading illiterate
witnesses or otherwise manipulating individuals into filing criminal complaints;76 and

the right to privacy,77 by:
(i)

denying women the right to make decisions about their own bodies and reproductive
capacity without the interference of third parties (such as health professionals and the
State);78

(ii)

requiring health professionals to report patients experiencing obstetric emergencies,
infringing women’s right to patient confidentiality and creating an environment of
fear in which women are effectively prevented from seeking medical care.79

El Salvador’s total criminalization of abortion furthers the cycle of pervasive gender-based
discrimination. It impacts disproportionately on young women from poor, vulnerable and rural
backgrounds. Unlike their male peers, most young girls who fall pregnant are forced to drop out of
school, with little or no prospect of resuming their studies.80 This entrenches a cycle of poverty and
discrimination in a way that distinctly affects women, and leads to a continuing state of inequality.
Those who do seek access to healthcare when suffering from obstetric complications fear being
reported to the authorities. Once reported, they are placed under investigation, interrogated and often
detained without any real sensitivity or consideration for their vulnerable state.81 And in the event of
prosecution, they are exposed to a real risk of a breach of due process and injustice.
These matters reflect a systemic bias in El Salvador against women: from the patriarchal attitudes
which manifest themselves in violence against women, to the high rates of sexual assault and rape, to
the lack of effective access to healthcare to pregnant women suffering obstetric complications, to the
total criminalization of abortion which leads to vulnerable women being investigated, prosecuted and
imprisoned (for very lengthy periods of time) without due process. Instead of advancing women’s
rights, El Salvador’s total criminalization of abortion exacerbates and entrenches discrimination
against women, in contravention of the central tenet of CEDAW.
2.

El Salvador Violates the Right of Equal Access to Healthcare (Article 12)

Access to healthcare is a “basic right”82 recognized by the Committee in General Recommendation 24
to be of “central”83 concern. Article 12 requires El Salvador to take all appropriate measures to
eliminate discrimination against women in the field of healthcare and to ensure women have access to
healthcare services throughout their lifecycle.84 As explained in General Recommendation 24, El
Salvador must consider the health rights of women from the perspective of women’s needs and
interests and must take into account the differences in the needs of men and women, 85 including
biological factors (notably women’s reproductive function), socio-economic factors, psychological
factors and health system factors.86
The right to access health services includes the right to access reproductive health services. This
encompasses the obligation to provide information on family planning and sex education to “ensure
women’s right to safe motherhood and emergency obstetric services”87 with the aim to “reduce
maternal mortality rates through safe motherhood services and prenatal assistance”.88 It is therefore
“discriminatory for a State party to refuse to provide legally for the performance of certain
reproductive health services for women”.89
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El Salvador must provide health services that are appropriate for and available to women, in the sense
that health services must be delivered in a manner consistent with women’s rights, including the rights
to dignity, autonomy, privacy, confidentiality, informed consent and choice.90
As the U.N. Human Rights Committee has stated,91 El Salvador’s anti-abortion legislation violates
Article 12 of CEDAW. The legislation discriminates against women in the fulfilment of their right to
health in at least the following ways: (a) it endangers women’s lives by forcing them to continue with
pregnancies that pose a serious threat to their own wellbeing, or by driving women to seek an unsafe
backstreet abortion to terminate unwanted or high risk pregnancies; (b) it detrimentally affects
women’s psychological well-being by forcing women to continue with unviable pregnancies or
pregnancies resulting from incest or rape; and (c) it requires medical professionals to report women
they suspect of having had abortions, in disregard of patient confidentiality.
The obligation to report has particularly serious consequences, since women thereby suffer from a
fear of being reported in situations where there is no culpability, such as where they have suffered
unprovoked bleeding and miscarriage. Many women therefore refuse to seek healthcare or medical
treatment even though they are in a highly vulnerable situation, with the result that in many cases,
women have died through a lack of medical attention, or as a result of unsafe backstreet abortions. 92
This problem is particularly acute in relation to women of low socio-economic status living in rural
areas, as it compounds the already substantial time and resources that poor and uneducated rural
women must expend in order to access reproductive health services (see further below in respect of
breaches of Article 14).
El Salvador has created real and significant barriers to healthcare during and after pregnancy. In so
doing, it fails to meet the “specific, distinctive health needs and interests of women”.93 This violates
Article 12(2), and discriminates against women in violation of Articles 2 and 12(1).
3.

El Salvador Violates the Right to Reproductive Freedom (Article 16(1)(e))

Article 16(1)(e) of CEDAW requires El Salvador to provide women94 with the “same rights to decide
freely and responsibly on the number and spacing of their children and to have access to the
information, education and means to enable them to exercise these rights”. This requires States to
facilitate the exercise of women’s choice and independence in making family planning decisions, and
increase awareness of, and access to, healthcare facilities, and by making family planning information
available to women and girls (see also Article 10(h) of CEDAW).95
Article 16(1)(e) therefore requires El Salvador to create the necessary conditions for women to control
their reproductive capacity.96 Yet El Salvador has done the opposite by enacting highly restrictive
anti-abortion legislation.
In the case of K.L. v Peru,97 the U.N. Human Rights Committee found that Peru’s refusal to act in
accordance with K.L.’s decision to terminate her pregnancy violated Article 17 of the International
Covenant on Civil and Political Rights. The Human Rights Committee held that requiring K.L. to
carry a pregnancy to term impermissibly interfered with a decision by K.L. affecting her own body
and life, and prevented her from having the opportunity to exercise her right to make independent
decisions on her reproductive life. Further, as explained by this Committee in the case of L.C. v
Peru,98 the State must provide effective access to reproductive health services in a way that protects
and gives effect to women’s reproductive rights.
El Salvador’s failure to provide adequate access to information and education therefore prevents
women from exercising their reproductive rights in contravention of Article 16(1)(e).
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4.

Disproportionate Effect on Poor and Rural Women (Article 14)

Article 14 of CEDAW requires El Salvador to eliminate discrimination against women in rural areas.
Rural living increases women’s socio-economic disadvantages by excluding them from services and
opportunities, and constitutes a distinct source of discrimination against women.99
The Committee has specifically drawn attention to the link between anti-abortion legislation and the
rise in maternal (and infant) mortality in rural areas, highlighting “that many women, in particular in
rural areas, give birth at home, and that the practice of illegal and unsafe abortions increases the
high rate of maternal mortality.”100 High levels of illiteracy amongst rural women impede access to
information on sexual and reproductive issues, including prenatal and obstetric issues, which leads to
an increase in unplanned pregnancies and perpetuates intergenerational poverty.101
Over a third of El Salvador’s population lives in rural areas.102 Rural life in El Salvador presents
particular difficulties, including increased levels of poverty,103 illiteracy104 and inaccessibility.105 Rural
women need to spend more time and resources to access reproductive health services, and are more
likely to resort to unsafe abortions because they lack the resources to access private healthcare or
travel abroad to jurisdictions where abortion is legal.106 Rural women also tend to use the most unsafe
methods and the most untrained abortion providers, and are therefore more likely to suffer severe
complications from unsafe abortion.107 It is unsurprising, therefore, that many of the “Las 17” come
from rural parts of El Salvador.
El Salvador has violated Article 14, since its anti-abortion legislation has a distinctly and
disproportionately negative impact on women in rural areas.
5.

El Salvador Violates the Rights to Education and Employment and the Right to Participate in
Public and Political Life (Articles 7, 8, 10 and 11)

Anti-abortion legislation creates lasting detriment to women and equality by entrenching poverty and
by depriving women of educational, economic and social opportunities, leading to cross-generational
consequences, as explained further below.
El Salvador’s breaches of Articles 12, 14 and 16(1)(e) as set out above give rise to a consequential
breach of a number of other rights under CEDAW, including the right to education under Article 10,
the right to employment under Article 11, and the right to participate in public and political life
under Articles 7 and 8. When women are unable to decide when and whether to bear children, this
impacts all facets of their lives, including their ability to finish school (with limited possibility that
they will resume their education,108 especially if they are imprisoned on suspicion of abortion109),
enter the labor force,110 and participate equally in public and political life.111 Low female participation
deprives women’s voices from being heard, reinforces gender stereotypes characterizing women’s
primary role as child bearers, and further entrenches the cycle of discrimination against women.
El Salvador’s anti-abortion legislation therefore has long-term and far-reaching consequences across
the economic, educational and political spheres.
6.

Conclusions

We applaud the Committee for its commitment to reproductive health and women’s reproductive
rights, and for the strong recommendations it has issued in the past. We also applaud El Salvador’s
expressed commitment to pursue measures with significant impacts on the lives of women, such as
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increased access to health services and increased efforts to protect women facing situations of
vulnerability or violence.112
However, this commitment on the part of El Salvador does not adequately address the key source of
discrimination against women, which is El Salvador’s continued violation of women’s reproductive
rights through lack of access to emergency contraception and through its highly restrictive antiabortion legislation. These laws make distinctions, exclusions and restrictions on the basis of sex,
which have the effect of impairing or nullifying the recognition, enjoyment or exercise by women of
their human rights in breach of El Salvador’s international legal obligations.113 Further, failing to
prevent coercion in regard to reproduction, and failing to ensure that women are not forced to seek
unsafe abortions constitutes gender-based violence, since it seriously inhibits women’s ability to enjoy
their rights and freedoms.114
IV

Questions for El Salvador

We respectfully suggest that the Committee ask El Salvador the following questions:
(a)

Please report on whether reforms to El Salvador’s anti-abortion legislation are being planned,
particularly in light of the recent outbreak of the Zika virus.

(b)

Please report on the steps being taken to address the effective prevention of access to
healthcare for women, owing to fear of prosecution. In particular, please report on:
(i)

the extent to which health professionals and public officials report women seeking
obstetric care on suspicion of abortion and/or aggravated homicide;

(ii)

whether any (and if so, what) steps are being taken to provide women in these
circumstances with adequate healthcare, without fear of prosecution.

(c)

Please report on the nature of the investigation process after a woman has been reported for a
suspected abortion. In particular, please explain whether any policies exist to minimise the
time taken to investigate women reported in such circumstances (while according women all
necessary fair trial rights), and whether steps are being taken to eliminate (or at least
minimise) the interim incarceration of women during the investigation process.

(d)

Please report on the steps being taken to provide women – particularly young women and
women living in rural areas – with access to adequate family planning information to enable
them to have full capacity to exercise their reproductive rights.

(e)

Please report on the steps being taken to reform laws and policies so that women can access
free contraception, counselling, and sex education programs, and on the steps being taken to
address the stigma around sex education.

V

Recommendations

We respectfully request the Committee addressing the following recommendations to the Salvadorian
government:
(a)

Urgently repeal El Salvador’s highly restrictive anti-abortion legislation.115
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(b)

Alternatively, urgently amend El Salvador’s anti-abortion legislation to permit exceptions for
pregnancy resulting from sexual violence, rape or incest, where there is a threat to the
mother’s life or health, or where the fetus is unviable.116

(c)

In any event:
(i)

urgently amend El Salvador’s anti-abortion legislation to remove the obligation of
health professionals and public officials to report women to the police based merely
on a suspicion of abortion; and

(ii)

formulate and actively implement policies to provide for the widespread
dissemination of contraceptive products (particularly emergency contraception) and
accurate family planning information to allow women (and particularly adolescents in
rural areas) to exercise their reproductive rights.

We appreciate this Committee’s longstanding commitment to reproductive rights and
to the eradication of discrimination in the provision of reproductive health care. If you have
any questions, or would like further information, please do not hesitate to contact the
undersigned.
Respectfully,

Catalina Martínez Coral
Sebastián Rodríguez Alarcón
Regional Director for Latin America and the Legal Fellow for Latin America and the
Caribbean, Global Legal Program
Caribbean, Global Legal Program
Center for Reproductive Rights
Center for Reproductive Rights
Cmartinez@reprorights.org
Srodriguez@reprorights.org
Carrera 6 No. 26-85, Piso 9.
199 Water St. 22nd Floor
Bogotá, Colombia
New York, NY, 10038
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Annex: Extracts from the 1998 Criminal Code and the 1999 Constitution117

1.

El Salvador Criminal Code (1998)

Article 133: One who performs an abortion with a woman’s consent or a woman who performs her
own abortion or consents to another performing it will be sanctioned by prison for two to eight years.
Article 134: One who performs an abortion without a woman’s consent will be sanctioned by prison
for four to ten years.
The same penalty will apply to one who performs an abortion on a woman having secured her consent
by way of violence or deception.
Article 135: If the abortion is performed by a doctor, pharmacist or by any person who undertakes
auxiliary activities to those professions, when such a practice occurs, it will be sanctioned by prison
for six to twelve years. The penalty of disqualification from the practice of the profession or activity
for the same period shall also be applied.
Article 136: One who induces a woman, or helps her by way of economic or other means to obtain an
abortion, will be sanctioned by prison for two to five years.
If the person who helped or induced the abortion is the parent, the sanction will be increased by a
third of the maximum penalty indicated in the previous paragraph.
Article 137: One who negligently causes an abortion will be sanctioned with prison for six months to
two years.
Culpable abortion caused by the pregnant woman herself, by her own attempt, will not be punishable.
Article 312: An official or public employee, agent of an authority or public authority who, in the
exercise of his/her functions or during them, comes to know that a punishable crime has been
committed and omits to give notice within twenty four hours to the competent authority, will be
sanctioned with a fine of fifty to one hundred days.
The same sanction will be imposed on the boss or person in charge of a hospital, clinic or other such
establishment, public or private, who does not notify the competent authority of the admission of
injured people, within eight hours following the same, in cases where it could be realistically
considered that such is the result of a crime.

2.

El Salvador Constitution (1999)

Article 1:
El Salvador recognizes the human person as the origin and the end of the activity of the State, which
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