January 30, 2011
CEDAW Secretariat
Office of the High Commissioner for Human Rights (OHCHR)
Palais Wilson
52, rue des Paquis
CH-1201 Geneva - Switzerland
Re: Supplementary Information on Brazil, scheduled for review by the U.N.
Committee on the Elimination of Discrimination against Women during its 51st
Session (February 2012)
Honorable Committee Members,
This letter is intended to supplement the periodic report submitted by Brazil, which is
scheduled for review by the U.N. Committee on the Elimination of Discrimination against
Women (“the Committee”) during its 51st Session in February 2012. The Center for
Reproductive Rights (“the Center”), an independent non-governmental organization, hopes
to further the work of the Committee by providing independent information concerning the
rights protected in the Convention on the Elimination of Discrimination against Women
(“CEDAW”).1 This submission highlights the Committee’s groundbreaking decision in the
recent case of Alyne da Silva Pimentel v. Brazil (Alyne v. Brazil),2 and emphasizes the
Brazilian government’s obligation to take immediate action to implement the Committee’s
recommendations in order to improve the quality of maternal healthcare, eliminate
discrimination in healthcare, and consequently reduce its maternal mortality rate.
Reproductive rights are an essential component of women’s rights to life, health and
equality, and as such, they are broadly and explicitly protected by CEDAW. The prevention
of maternal mortality is a critical element of reproductive health and implicates the rights to
life, health, equality, non-discrimination, information, and education as recognized in
CEDAW. The reduction of maternal mortality rates, the provision of quality maternal
healthcare and the eradication of discrimination in access to healthcare are specifically
recognized as obligations in the fulfillment of States parties’ obligations under CEDAW.3
This submission will particularly address Brazil’s obligations under CEDAW to guarantee
the right to safe and healthy pregnancy for all women, providing an overview of maternal
mortality in Brazil and Brazil’s obligation to implement the Committee’s recommendations
in the case of Alyne v. Brazil. Second, it will address the individual reparations and the
measures of non-repetition issued by the Committee in the case of Alyne v. Brazil,
specifically elaborating upon the structural deficiencies contributing to Brazil’s high
maternal mortality rate, the low quality of maternal healthcare and discrimination in access
to healthcare. This report suggests specific concrete measures that are critical for the
Brazilian government to take in order to effectively implement the Committee’s
recommendations. Third, it will comment on the State’s most recently enacted legislation
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purporting to address maternal mortality, which ignores the rights-based approach to
women’s health and infringes on women’s rights to privacy, confidentiality and informed
consent, as recognized under CEDAW article 12, the right to health, and article 2, the right
to nondiscrimination. Finally, this submission presents to the Committee several questions
and recommendations that may be useful in Brazil’s review during the session.
I.

Brazil is obligated to fulfill the right to safe and healthy pregnancy and
childbirth for all women without discrimination (Articles 2, 10, 12, 14)

a. Maternal Mortality in Brazil
The Committee has repeatedly registered its concern with the high maternal mortality rate
in Brazil in its Concluding Observations.4 In 2007, it noted that the high maternal mortality
rate “indicat[ed] precarious socio-economic conditions, low levels of information and
education, family dynamics associated with domestic violence and particularly difficult
access to quality health services.”5 The maternal mortality ratio in Brazil remains high, with
1,800 women dying of pregnancy- and childbirth-related causes each year.6 By the
government’s own account, 90 percent of these deaths are preventable.7 Additionally, for
each maternal death worldwide, 20 other women suffer from pregnancy-related
complications and health problems.8 By the State’s own maternal mortality estimates,9 it
has significantly lowered its maternal mortality ratio over the last decade, from 103.43
(deaths per 100,000 live births) in 1998 to 68.43 in 2008.10 Yet, 2009 saw an alarming
increase in the ratio to 72.25, reaching its highest point in five years.11 Additionally, there
are indications that this reported maternal mortality rate is markedly lower than the actual
rate due to discrepancies in reporting. A 2002 article in the Brazilian Journal of
Epidemiology12 estimated that the number of reported maternal deaths should be multiplied
by 1.4 in order to account for underreporting and misreporting of maternal deaths,13 which
would put the actual maternal mortality ratio at 105.
In 2005, the United Nations Common Country Assessment for Brazil noted that Brazil’s
maternal mortality rates are “considerably higher than those of countries with lesser levels
of economic development, and are generally conceded to be unacceptable.”14 Similarly
situated middle-income countries in the region have drastically lower maternal mortality
rates. As of 2009, the Pan American Health Organization reported Brazil’s maternal
mortality rate to be 72.3, while it measured Chile’s15 rate to be 16.9,16 and Argentina’s17 to
be 55.18 By Brazil’s own estimates, the ratio will be nearly double its Millennium
Development Goal target by its due date of 2015.19
Brazil’s reduction in its overall maternal mortality rate masks the regional, socioeconomic
and racial disparities in access to maternal health. The rate of maternal death among
Afrobrazilians nationwide is approximately seven times higher than that of white women in
Brazil.20 A 2006 study found that the maternal mortality ratio may be as high as 562 per
100,000 live births for black women in Sao Paulo,21 making it the second leading cause of
death among black women in Sao Paulo.22
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Maternal mortality disproportionately affects the North and the Northeast, which have
higher poverty rates and greater rural populations. While the maternal mortality ratio in the
wealthier South region is 42, it is 73 in the Northeast.23 One third of families that are
victimized by maternal death earn less than 75% of the minimum wage per capita each
month.24 Correlating with the higher maternal mortality rates among the poor, the rate is
also much higher for women with little or no education. In a study of three states, the
illiteracy rate among victims of maternal death was 9.3%, which is higher than the general
population,25 and almost 40% had an incomplete primary education.26
b. Brazil’s obligations to guarantee access to nondiscriminatory, quality
maternal healthcare services under the right to health (Article 12)
Safe and healthy pregnancy is recognized as a human right by numerous international
treaties and their monitoring bodies, including CEDAW;27 the Convention on the Rights of
the Child;28 the International Covenant on Economic, Social and Cultural Rights;29 and the
International Covenant on Civil and Political Rights.30 CEDAW contains robust
protections for the right to maternal health, and explicitly recognizes the right to safe and
healthy pregnancy as a component of the right to health, stating that “States Parties shall
ensure to women appropriate services in connection with pregnancy, confinement and the
post-natal period, granting free services where necessary, as well as adequate nutrition
during pregnancy and lactation.”31 States parties are required to guarantee women´s right
to health through safe motherhood services and prenatal assistance.32 The CEDAW
Committee has routinely expressed concern over State parties’ high maternal mortality
rates,33 framing the issue as a violation of the right to life,34 the right to health35 and the
right to nondiscrimination.36 Maternal mortality can also constitute a violation of the rights
to equality, information, education, and to determine the number and spacing of one’s
children.
According to CEDAW, States have the obligation to “take all appropriate measures to
eliminate discrimination against women,” including modifying laws, customs and practices
that discriminate against women.37 Likewise, States must eliminate discrimination against
women in the area of healthcare and “take all appropriate measures to…ensure, on a basis
of equality of men and women, access to health care services, including those related to
family planning.”38 In order to achieve women’s equality, States have an affirmative duty
to “respect, protect, and fulfill women’s rights to health care.”39 States’ failure to provide
healthcare services that only women need is understood as a form of discrimination against
women. Brazil’s obligations under CEDAW articles 2 and 12—to ensure women’s equal
enjoyment of the right to life and to eliminate discrimination against women in the field of
health care—became immediately applicable upon ratification. These obligations include
the duty not only to refrain from infringing upon women’s human rights, but also to take
positive measures to advance them,40 using the maximum available resources to ensure
women safe pregnancy and childbirth.41
c. Brazil’s Obligation to Implement the Committee’s Recommendations in
Alyne v. Brazil
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In August 2011, the Committee decided the case of Alyne v. Brazil, wherein a pregnant
woman died as a result of low quality medical care, inadequate emergency medical
treatment, negligence by healthcare professionals, and systematic discrimination. The
Committee found that Brazil was responsible under the CEDAW for violating its
obligations under international law because Brazil was unable to guarantee Alyne maternal
health care services of quality and without discrimination, and she died as a result. The
Committee stated that “the lack of appropriate maternal health services in the State party
clearly fails to meet the specific, distinctive health needs and interests of women” in
violation of CEDAW Articles 12 (the right to health) and 2 (the right to
nondiscrimination).42 The Committee emphasized that States must create policies that not
only address the specific needs of women, but that are also results-oriented and adequately
funded.43 The Committee determined that the deceased was discriminated against based on
her sex in addition to “her status as a woman of African descent and her socioeconomic
background.”44 The Committee also found that Brazil failed to fulfill its “due diligence
obligation to take measures to ensure that the activities of private actors in regard to health
policies and practices are appropriate.”45 The Committee elaborated upon Brazil’s due
diligence obligations, noting that when States contract with private providers for the
provision of public medical services, they remain responsible for regulating and monitoring
the services.46
In finding Brazil responsible for Alyne’s death, the Committee recognized the right to
reparations for the mother of the deceased as well as her daughter. The Committee noted
that it “recognizes the moral damages caused to the author by the death of her daughter, as
well as the moral and material damages suffered by the daughter of the deceased who has
been abandoned by her father and lives with the author in precarious conditions.”47 The
Committee determined that Brazil must “provide appropriate reparation, including adequate
financial compensation, to the author and to the daughter of Ms. da Silva Pimentel Teixeira
commensurate with the gravity of the violations against her.”48
As part of its decision, the Committee also issued a series of recommendation that address
the obligation to implement measures of non-repetition. The Committee issued six general
recommendations:
• “Ensure women’s right to safe motherhood and affordable access for all women to
adequate emergency obstetric care, in line with General Recommendation No. 24
(1999) on women’s health;
• Provide adequate professional training for health workers, especially on women’s
reproductive health rights, including quality medical treatment during pregnancy
and delivery, as well as timely emergency obstetric care;
• Ensure access to effective remedies in cases where women’s reproductive health
rights have been violated and provide training for the judiciary and law enforcement
personnel;
• Ensure that private health facilities comply with relevant national and international
standards on reproductive health care;
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• Ensure adequate sanctions are imposed on health professionals who violate
women’s reproductive rights; and
• Reduce preventable maternal deaths through the implementation of the National
Pact for the Reduction of Maternal Mortality at state and municipal levels, including
by establishing maternal mortality committees where they still do not exist, in line
with the recommendations in its concluding observations for Brazil, adopted August
2, 2007 (CEDAW/C/BRA/CO/6).”49
The Center applauds the Committee for its firm stance on States’ obligations to reduce
maternal mortality and to respect, protect and fulfill the reproductive rights of all women.
In the Committee’s decision in Alyne v. Brazil, the Committee affirmed that State parties
are not only obligated to reduce their overall maternal mortality rates, but also that it is
impermissible and a human rights violation for States to ignore marginalized sectors of
their populations in the provision of reproductive health services. As the first decision from
a treaty monitoring body on maternal mortality, the Committee’s decision is a milestone for
women’s rights and reproductive health worldwide. To adequately and appropriately
implement the Alyne decision, it is critical that Brazil address each of the recommendations
delivered by the Committee, with special emphasis on improving the quality of healthcare
provided to women during pregnancy, delivery and the postpartum period. Furthermore, in
contrast to the most recently enacted law addressing maternal mortality in Brazil, the
process for reforming the current system must include a participatory framework that
allows consultations with stakeholders, including the various Ministries, civil society
organizations and public health experts.
The following section addresses the Committee’s individual recommendations for
reparations to Alyne’s family, as well as the general recommendations of measures of nonrepetition issued in the decision.
II.

Brazil must immediately act to implement the Committee’s recommendations
in Alyne v. Brazil
1. Individual measures

The Committee determined that Alyne’s family, her mother and her daughter, had the right
to reparations for the human rights abuses she suffered that ended in her death. In
accordance with international human rights doctrine, States “shall provide reparation to
victims for acts or omissions which can be attributed to the State and constitute gross
violations of international human rights.”50 Reparations must be proportionate to the
gravity and resulting harm of the human rights violations.51 Forms of reparations include
restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition.
Restitution should seek to restore the victim to his or her situation prior to the human rights
violation.52 Compensation should provide for economically assessable damages, including
“physical or mental harm; lost opportunities, including employment, education and social
benefits; material damages and loss of earnings, including loss of earning potential; moral
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damage; [and] costs required for legal or expert assistance, medicine and medical services,
and psychological and social services.”53 Rehabilitation includes legal and social services,
as well as medical and psychological care.54 Satisfaction includes implementation of
measures to cease ongoing violations; public apology, including acknowledgement of the
facts and acceptance of responsibility; and judicial and administrative sanctions against
those liable for the violation.55 Guarantees of non-repetition include ensuring due process,
fairness and impartiality in legal proceedings; human rights training for members for all
sectors of society, including law enforcement; strengthening the independence of the
judiciary; and reviewing and reforming laws that contribute to or allow human rights
violations to occur.56
Under international law, a State may not evade liability to provide reparations for human
rights violations by claiming its domestic laws or federal structure absolves its liability or
prevents it from fulfilling its obligations.57 In accordance with international law, the State
is responsible for making reparations for the human rights violations its agents commit,
regardless of any domestic provisions to the contrary.58 As stated in the Vienna
Convention on the Law of Treaties, “a party may not invoke the provisions of its internal
law as justification for the failure to perform its treaty obligations.”59 States should also
enforce domestic judgments against non-states actors, such as private individuals or
entities, which are responsible for human rights violations.60
The Commission recognized the moral damages inflicted upon Alyne’s mother and the
moral and material damages caused to Alyne’s daughter, ordering the State party to provide
adequate compensation. Moral damages include emotional harm and psychological
suffering, while material damages include measurable economic harm suffered as a result
of the violations, such as loss of income or earnings.
Until this moment, Brazil has not provided Alyne´s family with reparations for the human
rights violations suffered. We ask the Committee to urge Brazil’s government to provide
reparations for Alyne´s family as stated in the decision taking into consideration the
international human rights standards mentioned.
2. Measures of non-repetition
There is currently a great opportunity for Brazil to implement progressive, effective
measures to comply with the recommendations set forth by the Committee. It is essential
for the fulfillment of women’s right to safe and healthy pregnancy and childbirth that Brazil
enacts measures to implement the various recommendations set forth in the Alyne decision,
utilizing a rights-based approach to maternal healthcare.
The Brazilian public Unified Health System (SUS) offers universal health services to the
population, and 75% of the Brazilian population relies exclusively on SUS services.61 The
creation of the SUS has greatly expanded healthcare services throughout Brazil, with
approximately 93% of people seeking health care receiving treatment.62 The Brazilian
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healthcare system has nearly universalized prenatal care, with up to 98% of women
receiving prenatal care in some areas.63 Furthermore, 88% of women are accompanied by a
physician during childbirth, while up to 98% of women are accompanied by at least a
trained health service provider.64 Despite these advances, the maternal mortality rate in
Brazil remains unacceptably high. As access to health services is not the prevalent cause,
experts indicate that it is the quality of health services that must be improved.65
Four of the six general recommendations issued by the Committee in Alyne v. Brazil
address the quality of maternal healthcare, while two address the issue of accountability in
the healthcare sector. While there are innumerable measures that could be implemented in
order to improve the quality of maternal healthcare and increase accountability, the
following emphasizes specific measures that have been identified as being critical in order
to effectively and sustainably comply with the recommendations in Alyne v. Brazil.
It is critical that Brazil implements effective quality control measures to improve the
provision of health services. These measures should specify the procedures that must be
provided during prenatal visits, delivery and post-natal care; instate medical protocols to
address common causes of maternal mortality; and remediate the ineffectiveness and
fragmentation of the current referral system to guarantee women in labor access to a
hospital with an available obstetric bed. Furthermore, in order to enhance accountability
within the healthcare sector, mistreatment within the SUS must be eradicated in order to
prevent women’s reproductive rights from being violated, and mechanisms designed to
hold healthcare professionals accountable for reproductive rights violations must be
reformed and strengthened.
In the following sections, this submission will first address the four general
recommendations regarding quality of care, and then will address the two recommendations
that address accountability, providing specific guidance in terms of concrete measures to
implement such recommendations.
a. Brazil must ensure women’s right to safe motherhood and affordable access
for all women to adequate emergency obstetric care
i.

Brazil must implement and enforce treatment protocols for common
direct causes of maternal death
By the Brazilian government’s estimates, 90% of maternal deaths in Brazil are
preventable.66 Three of the most common direct causes of maternal death are hypertension,
which causes preeclampsia/eclampsia; sepsis; and hemorrhage. All three of these can be
managed with the proper equipment, medications and medical treatment; nonetheless,
studies in Brazil demonstrate that in many instances, these disorders are either not properly
diagnosed or not properly treated. For example, detecting hypertension is very simple and
cost-effective, as it can be detected by measuring blood pressure during prenatal
consultations. Yet, a study of prenatal consultations in Brazil found that 44% of women
did not have their blood pressure taken during prenatal care.67 Furthermore, it is well7

established in medical literature and advised by the WHO that if eclampsia is imminent or
occurring, magnesium sulfate should be administered to reduce risks associated with the
convulsions.68 One study found that less than 10% of women in Brazil who died from
eclampsia were treated with magnesium sulfate, while other studies have put this number
closer to 50%.69 Furthermore, 43% of hospitals in Sao Paulo were found not to even have
magnesium sulfate.70 As such, it is clear that the treatment being administered for common
causes of maternal mortality is frequently of substandard quality.
The Ministry of Health is responsible for developing treatment protocols that include
detailed information on diagnosis, treatment, and monitoring of patients for particular
ailments.71 These protocols are based on internationally recognized technical and scientific
evidence and provide information ranging from the characterization of the disease;
treatment that should be provided, including proper drugs to be prescribed, administration
and duration of use; the expected benefits; and guidelines for monitoring patients.
It is critical that the Ministry of Health develop, disseminate and enforce evidence-based
protocols for the common causes of maternal mortality – namely hypertension,
preeclampsia/eclampsia, hemorrhage and sepsis. Necessary medications for treating these
common maternal ailments should be required by all healthcare facilities. As studies
indicate that established protocols to manage high-risk pregnancies are often not adhered
to,72 it is critical that training on these protocols are provided to health service professionals
and sanctions are imposed on those who harm patients by failing to abide by these
protocols.
ii.

Brazil must implement a monitoring system to evaluate the quality of
prenatal, delivery and postnatal healthcare
In 2007, a study found that of cases of maternal deaths in women who had received
prenatal care, the prenatal care received was inadequate in almost 80% of cases.73 It has
been observed that "certain basic procedures…were less frequently performed than more
costly procedures of doubtful effectiveness."74 One study found that 44% of women did
not have their blood pressure taken, 44% were not weighed, and between 20-40% were not
tested for syphilis, toxoplasmosis, rubella or HIV.75 Further demonstrating the poor quality
of maternal health care, one study found that in cases of congenital syphilis,76 75% of the
women who were diagnosed with it were nonetheless left untreated.77
There are also regional and sociodemographic disparities in the quality of prenatal care. A
study in 2008 found that eight out of twelve of the prenatal procedures which were
examined were more likely to be performed on women with higher incomes.78 Among
women with different skin colors, a similar pattern was found with these procedures being
less frequently performed on black women.79
There is also evidence that women are receiving inadequate post-natal care. A study in Sao
Paulo found that over two-thirds of maternal deaths occurred during the post-partum
period.80 Another study found that in 25% of maternal deaths, the women had already been
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discharged from the hospital, indicating that there is inadequate post-partum monitoring.81
There is also evidence of women being released from the hospital prematurely, including
within 48 hours of having a cesarean section, and when exhibiting signs of infection.82
These practices elevate the risk of re-hospitalization and maternal death.83
While Brazil currently monitors the provision of prenatal care through the Programa de
Humanização no Pré-natal e Nascimento, it does not have a systematic method for
evaluating the quality of prenatal, delivery and post-natal care. While Maternal Mortality
Committees provide in-depth analyses of the pre-natal, delivery and post-natal care
received by victims of maternal mortality, they do not provide systematic monitoring of the
quality of care received by all women, by those who come close to suffering from maternal
death but recover (known as near-miss epidemiological surveillance), or by those who
suffer from maternal morbidity. Furthermore, Maternal Mortality Committees currently
investigate roughly 40% of maternal deaths,84 and therefore the information they do collect
remains incomplete.
In order to identify the specific aspects of prenatal, delivery and post-natal care that are
deficient and are contributing to maternal mortality and morbidity, it is critical that the
State create and implement a mechanism to monitor quality of care. This mechanism
should identify aspects of care that are of poor quality and identity populations that are
receiving low-quality care, specifically examining the care provided to Afrobrazilians and
rural populations. The data collected should inform a national plan to address these
deficiencies and ensure access to high-quality care to all populations in Brazil.
iii.

The referral system in Brazil must be reformed to ensure women in labor
have access to proper healthcare facilities
To reduce maternal mortality, Brazil must ensure that women in labor have access to the
proper medical facilities and that these facilities have available space to care for women
referred there. The majority of women in labor in Brazil are forced to seek refuge at
multiple hospitals before finding one willing to admit them.85 This search for hospitals by
women in labor is such a common, well-known phenomenon in Brazil that it has been
labeled a “pilgrimage” in both academic reports and the media.86 Women already in labor
travel from one hospital to another, seeking one with an open bed and of the proper
complexity level that is willing to admit her.
Although 90% of births in Brazil take place in public hospitals,87 in practice women in
labor are not guaranteed access to a bed, even for high-risk pregnancies.88 Most commonly
women have to go to multiple hospitals due to the limited number of beds in metropolitan
areas, lack of staff in rural areas,89 or because the hospital they go to is of the incorrect
complexity level—women with low-risk pregnancies seeking care in high-complexity
maternity hospitals, or women with high-risk pregnancies seeking care in low-complexity
hospitals.90 One study found that 31.8% of black women, 28% of women pardas and 18%
of white women in labor had to go to more than one hospital to receive care,91
demonstrating the racial disparities in hospital admissions for women in labor.
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One study of maternal deaths found that while 74% of the women who died needed to be in
an intensive care unit, 37% did not have access to one.92 Another study found that 28% of
maternal deaths were women who needed to be transferred to facilities providing more
complex services.93 Women with high-risk pregnancies must have access to referrals for
proper care. The shortage of beds has also been linked to early release of women from the
hospital after giving birth, at times including women who are exhibiting signs of infection,
which
in
turn
leads
to
re-hospitalization
or
maternal
death.94
Over the past decade, there have been a number of federal initiatives regulating the referral
systems throughout Brazil, yet the statistics demonstrate that these measures have not
effectively ensured women access to the proper facilities. Under the 1998 Program to
Support the Implementation of State System of Reference Hospitals for the Care of HighRisk Pregnancies, each state was required to have a statewide reference system for highrisk pregnancies. Under the 2001 and 2002 Operational Norms for Health Care, states and
municipalities are to have a regulation center designed to ensure appropriate access to care,
a Central of Beds to monitor referrals, and a Commission to Authorize Procedures of High
Complexity and Hospital Admissions to organize referrals. Under the 2008 Policy for the
Regulation of the SUS, each state is required to have a Regulatory Central for
Consultations and Exams and a Regulatory Central for Hospital Admissions, and must
manage their bed occupancy to ensure access to proper health services. Under Portaria
1559 of 2008, states must have a regulatory complex to identify available beds. And
finally, since 2007 under Law 11.634/2007, every pregnant woman has legally been
guaranteed a bed in a hospital, and the right to previously know and be linked to a
maternity where she will give birth. Although this law has been in force for over four
years, it was never implemented or enforced until the creation of Rede Cegonha, a program
that is just now in its initial stages of implementation.95 This demonstrates that although
Brazil may have a number of laws regulating referrals, these laws lack implementation and
enforcement, which prevents them from being effective. While the Rede Cegonha seeks to
improve referrals by linking women to a maternity where they will give birth, this fails to
recognize that it is not just one aspect of the referral system which is not functioning
properly; it is the referral system as a whole that is not providing proper access to necessary
healthcare services.
In the past, the Brazilian government has unsuccessfully attempted to ensure proper
referrals through the confluence of aforementioned measures. In order to create an
effective, functioning referral system, much more is needed than assigning women to a
healthcare facility, as that has legally been a right for four years and still is not in practice
fulfilled. It is of paramount importance that Brazil reevaluates and reforms the fragmented
and disjointed referral system. The referral system must be more comprehensive and
should take into account the various regions’ diverse geographical settings and populations’
access to transportation. The number of hospital units and obstetric beds must be evaluated
and the government must commit to actually increasing the number of hospitals and
obstetric beds in order to equitably fulfill the needs of the population. It is unacceptable
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that women in labor are turned away at healthcare facilities’ doors. The referral system
must be overhauled to guarantee women in labor are admitted to hospitals and receive
qualified birth assistance.
b. Brazil must provide adequate professional training for health workers,
especially on women’s reproductive health rights, including quality medical
treatment during pregnancy and delivery, as well as timely emergency
obstetric care and ensure adequate sanctions are imposed on health
professionals who violate women’s reproductive rights
i. Brazil must implement a policy to address institutional gender-based
violence in the SUS
Institutional gender-based violence is a prevalent yet overlooked problem in Brazil’s public
Unified Healthcare System (SUS), affecting access to, quality of and effectiveness of health
services.96 The three recognized types of violence committed by health workers in
maternity care are neglect; verbal violence, including rough treatment, threats, scolding,
shouting, and intentional humiliation; and physical violence, including denial of pain-relief
when medically indicated.97
A study investigating patients’ reflections on hospitalization in a hospital in the Northeast
of Brazil found that 83.6% of patients categorized their experience as “degrading” and
“humiliating.”98 Only 16.4% of the experiences in the hospital were considered “caring.”99
Patients reported being treated as “nothing”100 and being stigmatized and ridiculed based on
their poverty levels.101
A recent study found that 25% of women reported some form of violence during
hospitalization for childbirth.102 This violence was more common in public health services,
with 27% of women reporting violence, than in private health services, where 17% reported
violence.103 Women at the top of the reproductive social hierarchy, such as those who are
white, married and have a higher education, are less likely to experience such violence, 104
while Afrobrazilians and young women are particularly vulnerable to violence and
neglect.105
A nationwide policy should be implemented to address and prevent gender-based violence
in the SUS. This policy should be developed in collaboration with consumer protection and
women’s rights groups and should address the various types of abuse within healthcare
systems. It should specifically address groups that are particularly vulnerable to abuse
within the SUS, such as Afrobrazilians, young women, and women in poverty, and protect
the human rights of all patients and provide mechanisms for reporting and redressing abuse
within the SUS. This policy must be widely disseminated among both services users and
providers, and training should be provided for SUS workers to achieve its implementation.
Researchers suggest that the eradication of abuse towards patients should begin in medical
and nurse training. Attention should be given to ethics, anthropology, communication, and
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human rights including reproductive and sexual rights.106 Health workers must be trained
to communicate genuinely with patients, which include “mutual agreement and decisions
on treatments, and a recognition that patients are ultimately responsible for their own lives
and moral decisions.”107 The Ministry of Health should mandate that health service
providers receive training in these fields.
However, training is not enough to eradicate institutional violence in healthcare settings.
Working conditions need to be improved to provide staff with the time and privacy
necessary to properly attend to patients, and staff must have adequate service training, and
access to laboratory services, dugs, and treatment.108 Managers must actively identify
abusive staff, and patient complaints should be investigated and immediately addressed.109
Mechanisms for reporting abuse must be well publicized and actively encourage patients to
complain—especially patients who are impoverished, illiterate, or disempowered. It is
critical that Brazil provide training for medical personnel and clearly publicize channels to
lodge complaints within the SUS.
ii. The National Guidelines on Humanized Abortion Care must be implemented
and enforced
Unsafe abortion is the third greatest cause of maternal death in Brazil,110 accounting for an
estimated 8.4% of maternal deaths.111 Abortion is only legal in Brazil when it is the only
method to save a women’s life or the pregnancy results from a rape. Nonetheless, there are
an estimated 700,000 to one million illegal and unsafe abortions annually in Brazil.112
Unsafe abortions are often characterized by unsanitary conditions and unskilled medical
personnel, resulting in elevated rates of complications and maternal mortality.
Exacerbating the dangers of clandestine abortion, its illegality inhibits women suffering
from post-abortion complications from seeking medical care, out of fear of stigmatization
and being criminalized.113
In Brazil, women who seek hospital treatment following a clandestine abortion report being
treating with hostility.114 A recent survey found that 53% of women who required
hospitalization for an incomplete abortion or miscarriage reported some form of violence
from health providers, including being threatened with imprisonment, denial of
information, delay and neglect in assistance and verbal abuse.115
The National Guidelines on Humanized Abortion Care address the abuses suffered by
women seeking post-abortion care in Brazil. These guidelines include information on
ethical and legal aspects of abortion, principles of acceptance and non-judgment that should
be followed, standards for clinical attention to abortion care and post-abortion reproductive
planning. They emphasize the provision of support, information and counseling to women
receiving post-abortion care, including the importance of respect, compassion and
sensitivity.116 They also include clinical information based on the International Federation
of Gynecology and the World Health Organization on medical aspects of treating unsafe
abortion complications.117
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Despite the creation of these guidelines, they have not been adequately publicized or
implemented, inhibiting their effectiveness. A 2010 study concluded that many health
professionals in Brazil are not even aware the guidelines exist.118 In order to ensure that
women suffering complications from clandestine abortions receive proper, adequate and
humane medical treatment, Brazil must effectively implement the National Guidelines for
Humanized Abortion Care. Measures must be implemented to hold healthcare providers
accountable for failing to abide by the guidelines and for mistreating women seeking post
abortion care, no matter if the mistreatment manifests itself in the form of neglect, verbal
abuse or physical violence. When women suffer abuse at the hands of healthcare
professionals, it deters them from seeking immediate treatment for medical complications,
such as those resulting from unsafe abortion and those which may result in maternal death.
iii. Federal Law 11.108 must be implemented and sanctions must be created
and enforced for health service providers’ failure to abide by the law’s
provisions
In 2005, the Brazilian government passed Federal Law 11.108, establishing that all health
service providers must permit women to have a companion present during labor, delivery
and the immediate postpartum period.119 Although the original text of the law included
penalties for noncompliance, the final text that was passed did not include any concrete
sanctions for health service providers who prevent women from exercising this right. Since
1985, the WHO has recommended that governments guarantee women the right to have a
companion during labor. The identified benefits include increasing women’s feelings of
self-confidence and control during labor; less need for medication and analgesia; decrease
in the number of cesarean sections; lower levels of pain, panic and exhaustion; and an
increased feeling of satisfaction.120 Studies indicate that only 16.2% of women in Brazil
exercise the right to a companion during labor, delivery and the postpartum period. Of
these women, the percentage is markedly lower in the public sector as compared to the
private sector, with only 9.5% of women using SUS services and 34.6% of women using
private services.121
Given that this is already a law and that the benefits of enforcing this law greatly enhance
the birthing experience, it is of paramount importance that the Brazilian government better
publicizes this law and enforces noncompliance by healthcare providers. By ensuring the
right to have a companion present, women can feel that the birthing process is more
humanized, less painful and more respectful of their rights. The government should
institute a campaign to encourage women to exercise this right and provide specific
sanctions for healthcare providers who prevent women from exercising this right.
c. Brazil must ensure access to effective remedies in cases where women’s
reproductive health rights have been violated and ensure adequate
sanctions are imposed on health professionals who violate women’s
reproductive rights by reforming and strengthening accountability
mechanisms
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In order to improve maternal healthcare in Brazil, it is critical that accountability
mechanisms be improved in order to hold medical professionals responsible for the failure
to provide appropriate and adequate healthcare treatment. Furthermore, Brazil must ensure
that its entire population, as opposed to just the elite, has access to justice for violations of
their reproductive rights.
i. The Federal and Regional Medical Councils must be reformed to enhance
accountability for ethical violations
Doctors in Brazil are regulated through the Federal Medical Council122 (CFM), which is
responsible for promulgating the Medical Ethics Code, which contains the ethical rules
regulating doctors123 and which doctors are legally required to abide by. Regional Medical
Councils124 (CRMs) enforce the Medical Ethics Code through hearings that determine
whether ethical violations have occurred.125
Although these hearings are designed to hold medical professionals accountable for
wrongdoings, regional and federal medical councils very rarely suspend or revoke medical
licenses, and the issuance of confidential warnings or censures is much more common.126
In 2005, there were 344 disciplinary actions against physicians in Brazil, as compared to
over 6,000 in the United States and over 500 in the state of New York alone.127
Furthermore, of these 344 cases, only 8 resulted in a license suspension, and only 2 resulted
in a license revocation.128 License revocation is generally reserved for doctors who prove to
be particularly incompetent, such as “those who repeatedly commit serious ethical and/or
legal violations, particularly where their conduct results in the death of a patient.”129 These
councils have also been criticized for failing to administer sanctions that correlate to the
gravity of the charged violation.130 Studies on the proceedings in different CRMs identify
gynecology and obstetrics among the specialties most often involved.131
Federal and Regional Medical Councils must be reformed to ensure that they more strongly
enforce the ethical guidelines associated with the practice of medicine. Reforms must be
made to enhance their accountability and make the councils answerable to the public,
especially in instances when the ethical guidelines pertaining to maternal mortality are not
being adequately enforced.
ii. The judiciary’s role in remediating violations of the right to health must be
expanded
Access to justice remains very difficult and costly for a significant portion of the Brazilian
population, making them unable to have violations of their rights adjudicated. When it is
possible to access judicial institutions, the population is faced with lengthy, partial and
uncertain judicial proceedings, which are not conducive to redressing rights violations.132
Groups that are marginalized and discriminated against often have to endure further
discrimination when seeking access to justice, in terms of both finding lawyers to represent
them and in gaining access to the courts.133
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The Ministério Público (MP) is responsible for defending the rights of individuals and
society from infringements at the hands of the government or individuals.134 State and
federal MPs have the ability to play an active role in the control of public policies and the
judicialization of women’s rights violations. However, such initiatives are still isolated in
Brazil. Thus, the Ministry of Health, the Secretariat of Policies for Women and the National
Health Council should work in conjunction with the Ministério Público to create a common
action plan to monitor and enforce state and municipal policies for women’s health,
including issues related to preventable maternal mortality and morbidity.
Similar to the Ministério Público, the Defensoria Pública is an autonomous and permanent
institution that is essential to the administration of justice. It provides legal advice and
advocacy for people who do not have material resources to bear such expenses.135 Its main
objective is to expand access to justice, reducing the inequities of the system through
lawsuits, rights education and various extra-judicial activities in order to ensure the rights
of socially vulnerable populations. In Brazil there are approximately 4,515 Defensoria
Públicas, amounting to only one advocate for every 32,000 people when considering the
target population to be those ages 10 years and older with incomes up to 3 minimum
wages.136 Defensoria Públicas operate in only 42% of all counties137 and their
distribution is not homogeneous: there are proportionally fewer defenders in places
and regions that, in theory, are in greater need of Defensoria Pública services.138 The
Defensoria Pública should be installed in locations that have lower human development
index, as it indicates that these populations are the ones most in need of its services.139 The
Ministry of Health, in collaboration with the Secretariat of Policies for Women, should
promote awareness-raising seminars to train the Defensoria Pública on issues related to
women's health, including intervention strategies to reduce maternal mortality.
III.

Brazil’s most recently enacted measure to address maternal health care
violates the rights to rights to privacy, confidentiality and informed consent, as
recognized under the right to health, and the right to nondiscrimination
(articles 12 & 2)

Despite CEDAW’s explicit protections of the right to safe and healthy pregnancy and the
Committee’s interpretive guidance, reinforced by its recent decision in Alyne v. Brazil, the
Brazilian government has repeatedly failed to protect, respect and fulfill this right, in
violation of its international obligations. The Brazilian government recently demonstrated
its unwillingness to embrace the human rights framework in addressing maternal mortality
with the passage of Provisional Measure 557 (MP 557).140 This measure is extremely
regressive, stripping women of their decision-making capacity, subjecting pregnant women
to involuntary and excessive government regulation and intrusion, depriving women of
confidentiality in their receipt of medical care, and depicting the unborn child as the focus
of maternal health instead of the woman.
On December 26, 2011, the Brazilian Ministry of Health enacted MP 557, entitled the
National System for Registration, Surveillance and Monitoring of Pregnant and Postpartum
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Women for the Prevention of Maternal Mortality (Institui o Sistema Nacional de Cadastro,
Vigilância e Acompanhamento da Gestante e Puérpera para Prevenção da Mortalidade
Materna), which creates a national database of pregnant women aimed to monitor their prenatal
care. MP557 also provides a stipend for transportation to health facilities for prenatal care, but
before it was recently amended by Portaria 68, women had to consent to their confidential
medical information being publicly accessible in order to receive this stipend. Despite the
measure’s title, by requiring mandatory registration without consent and by granting
prenatal rights, its effect is to violate women’s rights to autonomy and privacy by
mandating the registration of all pregnant women and imposing involuntary government
monitoring on women during pregnancy. While the State party claims that this measure is
intended to prevent and reduce maternal mortality, it fails to take into account various
components of the right to health, such as the rights to privacy, confidentiality and
informed consent. Furthermore, a close examination of the law demonstrates that it does
not address any of the systemic issues that have been identified as contributing to the high
maternal mortality rates in Brazil and directly contravenes CEDAW recommendations in
the case of Alyne v. Brazil.
Furthermore, it is critical that during the process of implementing Alyne v. Brazil, the State
party acts in consultation with the various Ministries, civil society organizations, and public
health experts. Provisional measures are a legislative tool that the President may to pass
laws without Congressional approval in order to address urgent issues. Once the law has
already been enacted, as is the case with MP 557, then Congress can debate and decide
whether to approve the law. Provisional Measure 577 was passed by the executive branch
on December 26, 2011, while Congress was out of session, and extreme frustration has
been expressed by a number of women’s rights advocates and members of the government
that the process failed to take into account their various perspectives.141 While it is
commendable that the executive branch is grasping the urgency of addressing maternal
mortality, the creation of laws to reduce maternal mortality must be an open and democratic
process that includes discussions from the various Ministries, civil society organizations,
and public health experts in order to ensure that these measures are thorough, thoughtful
and effective.
i. The creation of the national database of pregnant women violates the right to
health and nondiscrimination (Articles 12 & 2)
MP 557 institutes a national database of pregnant women, and obligates healthcare
providers to universally register pregnant patients in this database.142 Health facilities are
obligated to establish committees to monitor the database,143 which are responsible for
registering pregnant patients in the computerized database, including confidential medical
information such as their health assessments, various diagnoses, and treatment plans.144 The
measure does not include an obligation to inform patients about the registry, nor to receive
patients’ informed consent to registration. Further, it mandates “universal” registration and
does not include a mechanism for patients to opt out of registration in the national database.
The law does not address issues of confidentiality, nor the protection of patients’ privacy.
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The national registry of pregnant women violates the rights to privacy and to confidentiality
in healthcare settings. The right to confidentiality in medical treatment is well established
in international human rights law, and is recognized within the right to health in
CEDAW.145 While State parties are obligated to “ensure women's right to safe motherhood
and emergency obstetric services and… to allocate to these services the maximum extent of
available resources,”146 these services must “be consistent with the human rights of women,
including the rights to autonomy, privacy, confidentiality, informed consent and choice.”147
By forcing pregnant women to join a national registry, the State is violating women’s rights
to “autonomy, privacy, confidentiality, informed consent and choice,”148 as recognized
under the right to health in CEDAW. MP 557 violates women’s rights to privacy and
confidentiality, as their confidential medical information, such as their status as pregnant
and their health assessments, various diagnoses, and treatment plans,149 become part of a
national registry. Furthermore, the law fails to explicitly inform women seeking medical
care that they will become part of this registry and does not seek their permission to be
registered in the database, in violation of their rights to informed consent and choice.
The registration requirement also violates Article 2 of CEDAW, which obligates States to
immediately take action to eradicate all forms of discrimination against women.150 State
parties must “take all appropriate measures to eliminate discrimination against women in
the field of health care.”151 The Committee has repeatedly condemned State practices
compelling women to receive particular medical procedures or medical tests.152 In this
instance, women, as the only sex that can become pregnant, are the only ones compelled to
become part of the registry, in violation of the right to nondiscrimination. The registry
inherently treats women differently from men, unjustly depriving them of various
components of the right to health and therefore violates women’s rights to
nondiscrimination and equality.
There is also a serious risk that the national registry of pregnant women could be utilized as
a mechanism to monitor for clandestine terminations of pregnancies. As all women whose
pregnancies are confirmed by doctors are obligated to become part of this registry, there is
the potential that the pregnancy could be monitored by the government in order to ensure
that it is not terminated. This may result in grave violations of the right to privacy, and
may also erode the relationship of trust and confidentiality between doctors and patients.
General Comment 24 recognizes that lack of confidentiality in the medical field has a
disproportionate impact on women, noting that “while lack of respect for the confidentiality
of patients will affect both men and women, it may deter women from seeking advice and
treatment and thereby adversely affect their health and well-being.”153 In the context of
unwanted pregnancies, MP 557 has a direct, negative impact on the relationship of trust and
confidentiality between women and their doctors.
The registry of pregnant women may also cause women who are potentially facing an
unwanted pregnancy to become unwilling to seek medical attention to confirm their
pregnancy, for fear of being placed on the registry. As a result, women may wait until their
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pregnancy progresses further, to verify without medical assistance that they are pregnant
before seeking a clandestine abortion, thereby placing themselves at greater risk by
delaying the abortion. As the Committee has previously noted, high numbers of unsafe,
illegal abortions contribute to high rates of maternal mortality and morbidity in Brazil,154
and they result in 215,000 hospital admissions each year.155 MP 557 does not take any
positive measures to address the negative health effects of clandestine abortions; instead, it
instills in women a fear of seeking medical advice for unwanted pregnancies, encouraging
both delays seeking medical treatment or the decision not to seek medical care at all.
ii. The creation of rights in the unborn violates the rights to health and
nondiscrimination (Articles 12 &2)
MP 557 states that “Public and private health services are required to ensure pregnant
women and the unborn the right to safe and humane prenatal, labor, birth and postpartum
care.”156 This creates a right in the unborn to health care services during the prenatal period,
birth, and after birth. The Brazilian Constitution does not recognize life as beginning prior
to birth, and therefore does not recognize the unborn as rights-holders. In 2008, an attempt
to grants rights in embryos was rejected by the Supreme Court (Supremo Tribunal
Federal), which determined that pre-implantation embryos are not people in the sense
referred to in the Constitution.157 In a recent interview, Fausto Pereira dos Santos, special
adviser to the Minister of Health, was unable to publicly explain the logic behind adding
this language, the process for its incorporation or the legal repercussions it may have.158 In
the context of a conservative movement attempting to negatively influence policies
affecting women’s reproductive health and freedom in Brazil, this language and its
undemocratic inclusion is cause for very serious concern.
Within the human rights framework, pregnant women are the holders of rights, and are not
simply repositories for incubating children. The Committee has made clear that the
principles of nondiscrimination and equality require that States prioritize the rights of
women over the rights of the unborn. In the case of L.C. v. Peru, the Committee expressed
serious concern that the interests of the fetus were prioritized over the life and health of the
pregnant woman.159 By attempting to institute rights in the unborn, the Brazilian
government is inherently diluting women’s rights to autonomy, privacy, and to make
decision about their bodies and healthcare.
iii. Before its recent amendment by the Ministry of Health, MP 557 further violated
the rights to privacy and confidentiality by making pregnant women’s medical
information publicly accessible
Under MP 557, pregnant women are granted up to 50.00 Reals as part of the registry in
order to pay for transportation costs associated with their medical care.160 As the measure
was initially passed, the amount of these benefits and the names of their recipients were
designated as being public information, without restrictions as to who could access them,161
and to be disclosed through “publicly accessible electronic media,”162 presumably meaning
that it will be available on the internet. The measure did not require that healthcare service
providers receive benefit recipients’ informed consent to their names being published, nor
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did it include any a mechanism for women receiving the benefits to prevent their names
from being published. It was not until Portaria 68 was passed by the Ministry of Health on
January 11, 2012 that this provision was changed in order comply with Article 5 of the
Federal Constitution, which guarantees the right to privacy; Article 216 of the Federal
Constitution, which states that the processing of personal information should respect
privacy; Law No. 8.159, which regulates access to information; and Decree No. 4553,
which protects data, information and documents containing sensitive data or information
whose disclosure would put in jeopardy the rights privacy, private life, and honor. Based
on these changes, the private information of women receiving a stipend for transportation
will no longer be publicly accessible information.
MP 557 is a harmful and intrusive measure that violates the rights to confidentiality,
privacy, informed consent and dignity as recognized under the right to health. It has the
potential to erode trust within doctor-patient relationships, and may have the perverse effect
of causing women to delay or avoid seeking medical attention. Furthermore, it does not
address any of the issues causing maternal deaths in Brazil, and does not in any way
advance women’s reproductive rights of health. We urge the Committee to condemn this
recent measure and to encourage the State party to enact progressive legislation that fulfills
the guarantees of women’s human rights.

IV.

Questions

In light of the information provided above, we hope that this Committee will consider
addressing the following questions to the government of Brazil:
1. What steps has the State party taken to provide Alyne’s mother and daughter with
the appropriate material and moral reparations?
2. What steps has the State party taken to better ensure the right to safe motherhood?
What steps is the State party planning to ensure all women access to quality
maternal healthcare and emergency obstetric care?
3. Has the State party further implemented the National Pact for the Reduction of
Maternal Mortality? Does the State plan to adopt measures in such direction?
4. Has the State party established additional maternal mortality committees where they
do not yet exist? If not, is the State party planning to do so?
5. Has the State party taken any steps to improve professional training for health
workers on women’s reproductive rights, quality medical treatment during
pregnancy and delivery and timely emergency obstetric care?
6. Has the State party taken measures to ensure that private health facilities comply
with relevant national and international standards on reproductive health?
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7. Is Brazil taking any steps to ensure women have access to effective remedies when
their reproductive rights have been violated?
8. Has the State party planned to create a program to provide training for the judiciary
and law enforcement personnel on remediating violations of women’s reproductive
rights?
9. Is Brazil taking any steps to ensure adequate sanctions are imposed on health
professionals who violate women’s reproductive rights?
V.

Recommendations for the State

In light of the information provided above, we hope that this Committee will consider
making Brazil the following recommendations:
1. Urge the State party to provide measures of reparation to Alyne´s mother and
daughter taking into consideration the international human rights standards that
determine integral reparations should encompass moral, material as well as
symbolic measures.
2. Urge the State party to implement the Committee’s recommendations in the Alyne v.
Brazil decision through a participatory procedure where stakeholders such as
relevant Ministries, civil society organizations, and experts in public health are
allowed to be part of the process and using a rights-based approach to maternal
healthcare.
3. Urge Brazil to create a system to monitor the quality of maternal healthcare,
instating medical protocols for common causes of maternal death, and remediating
the fragmented referral system in order to improve the quality of maternal
healthcare.
4. Urge Brazil to create and enforce a policy to address gender-based violence in the
Unified Health System, by enforcing the National Guidelines on Humanized
Abortion Care, and by implementing and enforcing Federal Law 11.108 in order to
ensure the right to safe motherhood and provide adequate training for health
workers.
5. Urge Brazil to improve accountability in the healthcare sector by reforming the
Federal and Regional Medical Councils and by enhancing the judiciary’s role in
remediating reproductive rights violations through the expansion of the Minsterio
Público and Defensoria Pública.
There remains a significant gap between the rights protected in the CEDAW and the reality
of maternal mortality and maternal healthcare in Brazil. We applaud the Committee for its
commitment to the right to safe and healthy pregnancy and childbirth, and in particular its
groundbreaking decision in the case of Alyne v. Brazil. The strong Concluding
Observations and recommendations the Committee has issued to governments in the past
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which stress the need to enact, implement, and monitor policies geared toward ensuring
women safe and healthy pregnancies and childbirth advance women’s rights worldwide.
We hope this information is useful during the Committee’s review of Brazil’s report. In
case any questions in regard to this letter should arise, or if the Committee would like
further information, please do not hesitate to contact the undersigned.
Sincerely,

Mónica Arango Olaya
Regional Director for Latin America
and the Caribbean
Center for Reproductive Rights
Cra. 6 No. 26b-85, Piso 9
Edificio Sociedad Colombiana
de Arquitectos
Bogota, Colombia

Katherine Mayall
Legal Fellow for Latin America
and the Caribbean
Center for Reproductive Rights
Cra. 6 No. 26b-85, Piso 9
Edificio Sociedad Colombiana
de Arquitectos
Bogota, Colombia
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