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Executive Summary

This report is a joint submission by Insight andaHland Alliance for Human Needs & Human
Rights (Heartland Alliance) to the United NatiokB\) Human Rights Committee (“HRC” or
“the Committee”) on the occasion of its considenatf the State of Ukraine’s implementation
of thelnternational Covenant on Civil and Political Rigl{“the Covenant” or “the ICCPR”) in
Geneva, Switzerland on Jul{ &ough 28 2013.

The purpose of this report is to highlight the veipieead and systematic human rights violations
against sexual minorities in Ukraine. In particuthe report draws the attention of the
Committee to the following breaches of the ICCPR:

0 The State of Ukraine is set to pass discriminalaws that severely curtail individuals
from exercising the ICCPR rights to expressiongagsy, and association on the
grounds of sexual orientation or gender identity.

0 The State of Ukraine has systematically failedrtgrt freedom of speech, association,
and expression of LGBT advocates and human rigéfenders.

0 The State of Ukraine has failed to implement anylipypolicies or legislation that would
rectify the extreme public stigma against LGBT induals in Ukrainian society, or to
counter the homophobic speech and misinformatiosespby anti-gay political and
social movements.

0 LGBT persons suffer from high levels of cruel, intan, and degrading treatment,
including a constant threat of violence, from b&thte and non-State actors.

0 There is systematic and widespread misconduct siga®dBT persons by law
enforcement officials, including arbitrary detemtidlackmails and threats, cruel,
inhuman and degrading treatment, and dangeroustwordin detention facilities.

0 The State of Ukraine fails to adequately preventgstigate, or prosecute violence
against sexual minorities.

0 The State of Ukraine fails to protect transgenddividuals from forced sterilization in
order to recognize their new legal gender.

The violations referred to above are each exacedday the absence of systematic reporting or
recording. The failure to provide concrete, disaggted statistics in regards to violence and
discrimination against LGBT individuals permits Ekrian authorities to ignore, and often
misrepresent, homophobic abuse.

The extent, breadth, and severity of the Statekohide’s human rights violations amount to a
clear breach of the terms of the Covenant.



|. Introduction

This shadow report on the human rights situatiobesbian, Gay, Bisexual, & Transgender
(LGBT) people in Ukraine was written and submittebugh the collaborative efforts of Insight
and Heartland Alliance’s Global Initiative for Seaity and Human Right5.

Six of the eight principal human rights treaty tesfias well as various independent experts
working within the Special Procedufdsave consistently applied international humantsigh
standards to address a myriad of human rightstioola that occur on the basis of sexual
orientation and gender identity, and have asséhntdStates must implement protections to
combat abuses against LGBT individuaBignificantly, the Human Rights Council adopted
Resolution 17/19%luman rights, sexual orientation, and gender idgnti June of 2011,
expressing grave concern about the acts of violandediscrimination against individuals
because of their sexual orientation or gender iemnd commissioning a study on the issue
from the High Commissioner for Human Rights (OHCHM®elying on human rights norms and
legal instruments, the OHCHR found that the colegabons of States with respect to protecting
the human rights of LGBT persons are to: (1) Ptatetividuals from homophobic and
transphobic violence; (2) Prevent torture and ¢rinbluman and degrading treatment; (3) Repeal
laws criminalizing homosexuality; (4) Prohibit disnination based on sexual orientation and
gender identity; and (5) Safeguard freedom of esgiom, association and peaceful assembly for
all LGBT people®

Ukraine became a party to the International CoveaarCivil and Political Rights on March
20" 1968 The state is therefore obligated to respect afaf@mthe rights guaranteed by the
ICCPR for all persons within its jurisdiction. Thisquirement is both negative and positive in

! This report was authored by Melanie Todman J.Bgdl Fellow at Heartland Alliance, with significant
contributions from Stefan Vogler, intern at Heartd&lliance, Olena Shevchenko, Director of Insightl Oksana
Pokalchuk, Legal Director of Insight, under theediion of Stefano Fabeni, Managing Director of Giebal
Initiative for Sexuality and Human Rights at Heantdl Alliance.

% Treaty bodies include: the Human Rights Committiee;Committee on Economic, Social, and Culturghf;
the Committee on Elimination of Discrimination Agat Women; the Committee on Elimination of Racial
Discrimination; the Committee on Children’s Righasid the Committee Against Torture.

3 Special Procedures experts include but are ndtelhto: Special Rapporteur on Torture and othereGinhuman,
or Degrading Treatment or Punishment; Special Rapgpoon Extrajudicial, Summary, or Arbitrary Exéions;
Special Rapporteur on Violence Against Women, asis&s, and its Consequences; Working Group onrAnpit
Detention.

* See generallyinternational Commission of Juris@exual Orientation and Gender Identity in Humanh&id_aw,
References to Jurisprudence and Doctrine of theddriNations Human Rights Systéhpril 2010), available at
http://www.asiapacificforum.net/support/issuestatgrences/sexual-
orientation/downloads/Jurisprudence_and_DoctrineJbf Human_Rights_System.pd€omprehensive list of
human rights bodies and experts applying humangigtw to sexual orientation and gender identity).

® SeeG.A. Res. 17/19, UN Doc. A/HRC/17/L.9/Rev.1, (J@% 2011)available at
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/IRES/17/19.

® SeeUN Human Rights CounciReport of the UN High Commissioner for Human righsDiscriminatory laws
and practices and acts of violence against indigldbased on their sexual orientation or gendentdg, delivered
to the General AssembliyN Doc.UN A/HRC/19/41, (Dec. 15 2011) §f 8-19available at
http://www.ohchr.org/EN/Issues/Discrimination/Pag§€BTUNReports.aspx.

" SeeOHCHR, Status of Ratifications: International Coaet on Civil and Political Rightsyailable at
http://www?2.ohchr.org/english/law/ccpr-ratify.htflast visited 15 April 2013).




nature, and includes the duty to adopt legislajivdicial, administrative, educative, and other
appropriate measures that are necessary to thiillCCPR’s legal obligatiorfsin applying the
ICCPR, the HRC has referred explicitly to sexuamtation in its Concluding Observations on
various occasionsUkraine has not addressed the human rights sthsesxual minorities in

past country reports submitted to the HRC undeickerd0 of the ICCPR. However, in the
course of the first cycle of Ukraine’s UniversatiBdic Review (“UPR”) in 2008, members of
the Human Rights Council Working Group on HumanH&gjuestioned Ukraine regarding its
treatment of sexual minorities, and recommendetttigagovernment apply théogyakarta
Principleswhen formulating public policies and provide hunmigyhts trainings that focus
persons of minority sexual orientation or gendenidy to state authorities and law enforcement
officials.*® During the course of the second cycle of Ukrait#2R in 2012, the Working Group
expressed deep concern regarding the introducfittomosexual propagandd’laws currently
being advanced within the Ukrainian Parliam€reveral countries have made
recommendations urging Ukraine to halt the adoptioiese laws and expand anti-
discrimination measures to protect sexual minaritteFurthermore, the Special Rapporteur on

8 SeeU.N. Human Rights CommGeneral Comment No. 3The Nature of the General Legal Obligation Imposed
on States Parties to the Coven@@®], UN Doc. CCPR/C/21Rev.1, (26 May 2004) at1¥, 10, 13available at
http://www2.ohchr.org/english/bodies/hrc/commerits.h

? Seee.g, Concluding Observations of the Human Rights CorBarbados UN Doc. CCPR/C/BRB/CO/3, (11
May 2007) (requesting repeal of criminalizatiorsafme-sex consensual relatior83e also Concluding
Observations of the Human RC: El SalvgddN Doc. CCPR/CO/78/SLV, (22 Aug. 2003) (requegteffective
protection for sexual minorities).

19 SeeUN Human Rights Council, Report of the Working Gron the Universal Periodic Review: Ukraine, { 58,
UN Doc.A/HRC/8/45 (3 June 2008available athttp://daccess-dds-
ny.un.org/doc/lUNDOC/GEN/G08/140/79/PDF/G08140792@fenElement.

1 Discussednfra Section A.

125ee, UN Human Rights Council, Report of the Wornmup on the Universal Periodic Review: Ukraindy U
Doc. A/HRC/8/45, 97,(20 Dec. 2012available athttp://daccess-dds-
ny.un.org/doc/lUNDOC/GEN/G12/189/10/PDF/G12189102@fenElement.

3 The list of the Working Group’s Recommendationshi® Ukraine are as follows: Reject any proposgislation
that would restrict freedom of expression relatimgexual orientation (Slovenia) (Norway); Withdrasvdraft
legislation criminalising the promotion of homosaelty, and refrain from adopting any other legisatthat
restricts freedom of expression (Australia); Engheg legislation, including the proposed Bill 87 sl fully
compliant with Ukraine’s international commitments;luding under the European Convention for HurRéghts
(United Kingdom of Great Britain and Northern Ineth; Enact legislation that explicitly protects LG&Bersons
from discrimination and that laws that contain disinatory provisions against LGBT persons are ateen
(Ireland); Adopt a comprehensive anti-discriminatiaw that addresses the worrying trend of incigdxatsed on
gender, sexual orientation, racial and ethnic digoation (Portugal); Remove from the legislatidgaadiminatory
provisions based on race, sex or sexual orientagioth adopt comprehensive anti-discrimination legen
(Canada); Step up the efforts to fight againstrdisoation by refraining from contradictory legitan and by
amending the anti-discrimination legislation tolute explicit references to sexual orientation gadder identity
as possible grounds of discrimination (Finland)ntlaue its effort to combat discrimination and paimequality in
accordance with international treaties establiskhimgrantees of fundamental human rights and freedomd
equality in the enjoyment of such rights, withotit/fpeges or restrictions based on race, coloulitipal, religious
or other belief, gender, sexual orientation, etlamisocial origin, property status, place of resime language or
other grounds (Brazil); Respect its internatiormhmitments on fundamental rights related to nowgrdignation,
prevent the adoption of a law prohibiting freedoinexpression with regards to homosexuality anderawareness
of civil society on combating all forms of disciimation, including discrimination based on sexu&tmtation and
gender identity (France); Take an active stanstdp any actions or laws that constitute an inffmgnt of the
rights of LGBT persons (Sweden); Implement the neec@ndation issued in 2010 by the Committee of Méngsof
the Council of Europe on measures to combat digcéation based on sexual orientation or gender itjent
(Switzerland); Adopt legislative and other meastioesorrect and prevent discrimination based omialex



the promotion and protection of the right to freedof opinion and expressidfithe Special
Rapporteur on the situation of human rights defesyfeand the Special Rapporteur on rights to
freedom of assembly and of associatfdrave all expressed deep concern regarding thehuma
rights violations perpetrated against sexual mtiesriin the Ukraine.

In spite of Ukraine’s obligations under the ICCRIRd its stated commitment to protect the
“freedom of all persons and their equality in temfslignity and rights*’ as required by its
Constitution, the Ukrainian government has rejetitedUPR recommendations to withdraw
pending “homosexual propaganda” legislation thatriininates against sexual minorities, and
continues to fail in preventing numerous rightdations that have been perpetrated against
LGBT individuals by both state and private actors.

orientation, and to ensure full respect for freeddraxpression and association of LGBT persons dUay);
Increase efforts to improve the effective protetid LGBT persons, and abandon legislation workiaft law no.
8711 on so called ‘propaganda of homosexuality’ iefichin from other legislation infringing on tharhan rights
and fundamental freedoms of LGBT persons (Germany).

14 See Report of the Special Rapporteur on the pramaind protection of the right to freedom of opinand
expressionU.N. Doc. No. A/HRC/17/27/Add.1 (27 May 2011)T4t 2238-2242available at
http://www.ohchr.org/EN/HRBodies/UPR/Pages/UASeassibaspx.

15 See Report of the Special Rapporteur on the simatf human rights defendets,N. Doc. No.
A/HRC/19/55/Add.2 (23 Feb. 2012) at 11 377-3@&ilable at
http://www.ohchr.org/Documents/HRBodies/HRCounadi¢iRlarSession/Session19/A.HRC.19.55.Add.2_EFSonly.
pdf.

16 See Report of the Special Rapporteur on rightseedom of assembly and of associatidry. Doc. No.
A/HRC/23/39/Add.2 (24 April. 2013) at 11 425-42Wailable at
http://www.ohchr.org/documents/HRBodies/HRCouncaglarSession/Session23/A.HRC.23.39_EN.pdf

" See Consideration of reports submitted by Stategegainder article 40 of the Covenant: Ukraji#N Doc.
CCPR/C/UKR/7 at 1 Gvailable athttp://www.bayefsky.com/reports/ukraine_ccpr_c_ukpdf.



Il. Background

A. Sexual Orientation and Gender Identity

Sexual orientation refers to “each person’s capdoitprofound emotional, affectional and
sexual attraction to, and intimate and sexualigeiatwith, individuals of a different gender or
the same gender or more than one gentfértis term includes leshian, gay, bisexual, and
heterosexual orientations.

A person’s sexual orientation is distinct from aso®’s gender identity or gender expression.
Gender identity refers to:

a person's innate, deeply felt psychological idesation as male or female, which may
or may not correspond to the person's body or dagg sex at birth (meaning what sex
was originally listed on a person's birth certifeyd®

The external manifestation of a person’s gendertityeis called gender expression. Gender
expression is typically associated with “mascujifiitfemininity,” or gender-variant behavidf.

Gender expression refers to all of the externatadiaristics and behaviors that are
socially defined as either masculine or femininghsas dress, grooming, mannerisms,
speech patterns and social interactions. Sociedlbural norms can vary widely and
some characteristics that may be accepted as nresdeminine or neutral in one
culture may not be assessed similarly in ancther.

Transgender is a term for people whose genderitgemtd/or gender expression and their sex at
birth do not matck? Transgender people generally seek to make thaeitegeexpression match
their gender identity, rather than their sex athidit For instance, a person whose sex at birth is
male, but who has an internal sense of being femallehave female gender expression and is
considered a transgender woman. Altering one’$ Isiek is not a simple or short process, but
rather a process that occurs over a long periditnef knows as “transition?® Steps towards
transitioning may include: name and sex changesgal [documents, hormone therapy, and
medical treatment including surgery.

18 International Commission of Jurisiogyakarta Principles - Principles on the applicatiof international human
rights law in relation to sexual orientation andrgker identity (March 2007)available at
E\gttp://www.yogyakartaprinciples.org/principles_amh

Id.
2 The Gay & Lesbian Alliance against Defamation (G\#), Media Reference Guidat 8 (8" Edition, May 2010),
available athttp://www.glaad.org/reference.
%L Human Rights Campaign, Sexual Orientation and @eliténtity: Terminology and Definitions, availalse
http://www.hrc.org/resources/entry/sexual-oriemtiatand-gender-identity-terminology-and-definitiqiesst visited
1 Feb 2013).
2 gee |d.
# 3ee Id.
# See Id.




B. Religious Opposition

Christian religious groups, particularly OrthodoxdaCatholic churches, are a significant
religious, political, and cultural force within Ukine, and enjoy a high level of trust from
citizens relative to other institutions in Ukrainisociety” The religious doctrines of Ukrainian
churches view homosexuality as contrary to natias@ and thus a sin and a moral deviation.
The Religious Information Service of Ukraine (RISEh association of Orthodox and Catholic
Churches in the Ukraine, has stated that “the gpbigs no right to turn a blind eye at promotion
of homosexualism by considering it a private matfahose inclined to this sin...we strongly
object that homosexual lifestyle and behavior garded as normal...and that homosexualism is
listed as a human right, that is promoted as a abvariant of sexual life?® Within broader
society, those who identify as gay, engage in ssexerelations, or whose gender identity differs
from their birth sex are believed to have a disgrdgespite the Ministry of Health’s statements
to the contrary® Though dissent from these official positions deeist, this deep-seated
religious and cultural perspective influences tiaus and treatment of LGBT people within
Ukrainian society. These religious values reinfdreditionally held cultural mores of strict
biologically-based gender roles. In addition, nammative gender identification and
homosexuality are perceived by many to be unwaim@dsitions from western countries, and
incompatible with traditional values in the UkraffidHomosexuality continues to be a taboo
subject and the status of sexual minorities withlkmnainian society is becoming precarious, with
increasing levels of hate speech and violence.

The Church community is a formidable opponent obgrnizing human rights for sexual
minorities “Anti-propaganda” bills designed to severely cilitfae activities of LGBT groups

in the Ukraine - Bills 0945 and 1155 - have beerotiuced in the Verkhovna Rada of Ukraiie.
The bills serve as rallying point for groups leapanti-gay religious and social movements
within Ukraine. Various church authorities and gysihave aggressively campaigned to pass the
legislation, pressuring politicians and governmastitutions to restrict the ability of LGBT

% Democratic Initiatives FoundatioRublic opinion poll Ukraine - June 20@Z2 July 2007)available at
http://dif.org.ua/en/polls/2007_polls/gromadska-tharmaselennja-ukraini-cherven-2007-roku.htm.
%6 Religion Information Service of Ukraine (RIS)eclaration of Christian Churches of Ukraine ‘Ongagive
attitude towards the sin of homosexuality, its @a@gtion in society and attempts to legalize soechame-sex
marriage available athttp://risu.org.ua/ua/index/resourses/church_dmereen_doc/36168/.
27 A, Zinchenkov & A KravchukQverview of LGBT Human Right Situation in Ukrai7 Jan. 20113vailable at
?Bttp:llwww.gay.org.ua/publications/gay_ukraine_2@3100c (pg 1)

Id at 3.
# See, for exampleCouncil of LGBT Organisations of UkraineGBT Vector of Ukraine: the situation of LGBT in
Ukraine (November 2011-20123t 17, (2013available athttp://www.gay.org.ua/publications/Igbt_ukraine_201
e.pdf(citing Oleh Zarubinskii, leader of the People’stiand head of the parliamentary Committee on Huma
Rights who stated “Maybe somebody likes [the] gdubii to adopt children by same-sex couples...Isia
Western ideal, then | don’t want such [a] Westéelesl...there are good Western ideals and there ase that shall
never set foot on my threshold” and Oleh Tiahnylde&der of the far-right nationalist party Svobodap stated
“they try to impose on us not the best Europeaneslwhich we would like to implant in Ukraine
some...pseudotolerance...l don’'t want such Europeihdo&raine, when they bring various perversions tad
that this is the largest appearance of Europedhess.
30 See, for examplRISU, Church Against Government's Protection of Sexualdvities available at
http://risu.org.ua/en/index/all_news/state/legistatc1601/(declaration describing the Ukrainian church
community’s opposition to extending human rightséaual minorities.)
%L The Ukrainian Parliament.




groups to campaign, hold peaceful marches aneésakbind distribute information and
educational materiaf

32 See, for exampldRISU,Heads of Churches Call on President to Preventohstiof Propaganda of
Homosexuality in Kyiyl1l April 2012)available at

http://risu.org.ua/en/index/all_news/communityfi@in_and_society/47724declaring opposition of Ukrainian
church community to public demonstrations by LGRT\asts.)




C. Substantive Violations

A. Article 2(1) (Nondiscrimination) and Article 26 (Equality before the Law)
Relevant Law and Jurisprudence

Articles 2(1) and Article 26 of the ICCPR obligatach State party to ensure that all individuals
within its jurisdiction enjoy human rights withodiscrimination and with equal protection under
the law.

Article 2(1) states:

Each State Party to the present Covenant undertakespect and to ensure to all
individuals within its territory and subject to jtgisdiction the rights recognized in the
present Covenant, without distinction of any kiad¢ch as race, colowex, language,
religi(;?r;, political or other opinion, national aal origin, property, birth or other
status:

Article 26 states:

All persons are equal before the law and are edtittithout any discrimination to the
equal protection of the law. In this respect, te shall prohibit any discrimination and
guarantee to all persons equal and effective pioteagainst discrimination on any
ground such as race, colosex, language, religion, political or other opiniomtional or
social origin, property, birth or other stafils.

The principle of non-discrimination, together witte principles of equality before the law and
equal protection of the law without any discriminat constitute the central and guiding
principles of human rightS. The Covenant’s prohibition of discrimination limiGtates from
instituting any distinction, exclusion, restriction preference that has tharpose or effeabf
nullifying or impairing the recognition, enjoymeanit exercise by all persons of all rights and
freedoms®® Thus, Article 2 ensures that every individual Wit State’s territory and

jurisdiction enjoys each right that is enumeratétthivw the ICCPR. Article 2 also requires States
to adopt negative measures, specifically refraifilom violation of ICCPR rights, as well as
positive legislative, judicial, administrative, exdive, and other appropriate measures to protect
these rights from governmental and private parties. similar vein, Article 26 prohibits
discrimination in law or in fact in any field regéd and protected by State authoriffess

3 International Covenant on Civil and Political Righ(New York Dec. 16, 1966), 999 U.N.T.S. 171 4087
g.N.T.S. 407 entered into forc3 March 1976. [hereinafter ICCPR].

Id.
% SeeHuman Rights CommGeneral Comment No. 18: Non-DiscriminatjaN Doc. HRI/GEN/1/Rev.1, (11
Nov. 1998) at 1 lavailable athttp://www2.ohchr.org/english/bodies/hrc/commehntts.
¥ See Idat 1 7.
¥ See ldat T 12.



such, States are obligated to ensure that themoottell legislation as well as the enforcement
of legislation is not discriminatory’.

In the landmark HRC decisioroonen v. Australiin 1994, the Committee interpreted the
reference to “sex” in Articles 2(1) and 26 to irtdusexual orientation, deeming the
criminalization of consensual same-sex activitp aolation of the ICCPR® This ruling was
extended to include any distinctions based uponaexientation, which amount to a denial of
the right to equality before laffl. Thus, any governmental action or legislation treat the
purpose or effect of limiting either the enjoymehtCCPR rights on the basis of sexual
orientation or the right to equal treatment untlerlaw is prohibited, and States are required to
enact proactive measures to ensure that the rgisesxual minorities within its jurisdiction are
protected.

Furthermore, ifrina Fedotova v. Russian Federatidhe HRC ruled that Russia’s law
prohibiting ‘homosexual propagandd,vhich had the aim of suppressing the advocacy
activities of and dissemination of information amnions by LGBT individuals and groups, is a
discriminatory restriction of sexual minorities’ @PR rights of expression and freedom from
discrimination??

Under the Covenant, the government of Ukraine Hagal obligation to refrain from
discriminating on the basis of sexual orientatiariaw or in practice, and to implement
measures to protect the rights of sexual minorftie@® non-state actors. In Ukraine’s replies to
the UPR recommendation that the country end pralisctimination against sexual minorities, it
pointed to protections against discrimination fibn@embers of sociefy and the guarantees of
equality before the law and equal protection uridedaw/* in its own Constitution. However,
Ukraine has failed to adequately meet its obligetionder the ICCPR.

Violations of Articles 2 and 26(1)

Anti-Propaganda Laws

Members of the Verkhovna Rada have introduced taé thws that discriminate on the
grounds of sexual orientation and gender idergity] blatantly violate the right to freedom of
expression. Bill Draft No. 1155, entitled “On theohibition of propaganda of homosexual
relations aimed at children,” was introduced in &aber 2012° The bill defines “propaganda

¥ 3ee Id

39 SeeToonen v. AustraliagCommunication No. 488/1992, UN Doc. CCPR/C/5088/4992 (1994).

0 SeeEdward Young v. AustralilCommunication No. 941/200, UN Doc. CCPR/C/79/0/2®00 (2003).

*1 SeeRyazan Region Law on Administrative Offences §(@PLblic actions aimed at propaganda of homosetuali
(sexual act between men or lesbianism) among mstaal be punished with administrative fine of beén one
thousand five hundred and two thousand roubles.”)

2 See Irina Fedotova v. Russian Federati@ommunication No. 1932/2010, UN Doc. CCPR/C/106832/2010
(2012).

3 SeeHuman Rights CounciReport of the Working Group on the Universal Peidd®@eview:Views on conclusions
and/or recommendations, voluntary commitments aptigs presented by the State under revigh,Doc.
A/HRC/22/7/Add.1 (21 Feb. 2013).

“See Id

> The previous iteration of this bill was Draft BMo. 10290.

10



of homosexuality” as “intentional activity, whiclngs to and is expressed in dissemination of
anypositiveinformation about same-sex relations that coulghtieely affect....development of
the child, including forming a misconception ofdittonal and non-traditional marriage relations
being equal, and in the future impact his or hei@h of sexual orientatiort® The Bill's scope
is extremely broad, prohibiting activities suchdasnonstrations, parades, lectures and
discussions, literature, and optional classesdbatiain positive information about
homosexuality. It would also ban the media fronséisinating positive information about
homosexuality” Bill Draft Law no. 0945 on “Introduction of Chargyeo Certain Legislative
Acts of Ukraine (regarding protection of childrem'ghts in the safe information sphere),” was
introduced in June 2011 and passed on Parliamfinst seading in October 2012 It aims to
amend several laws, in sum prohibiting the proaungtpublication, or printing of all media
content, as well as importation of creative writingnematography and video material, that
‘promotes’ homosexuality. Both bills contain criralrsanctions in the form of fines and
imprisonment of up to five years for violatiéh.

These sweeping “ homosexual propaganda” bills teofats. 2 and 26 of the ICCPR as their
sole purpose is to single out sexual minorities l&@B8T organizations for criminalization,
thereby discriminating on the basis of sexual dagon and gender identity, and violating the
principle of equal treatment under the law. Thespalirectly violate the ICCPR-mandated rights
to association, assembly, and expresaidn.addition, the introduction of this legislatibas the
effect of perpetuating discrimination and unequedhtment of LGBT individuals in Ukraine. As
will be illustrated throughout this report, thelbiserves as a pretext for denying sexual
minorities a range of rights to which they are tadi under the ICCPR and other human rights
conventions and laws. Additionally, because ité&gessponsored discrimination, the bill also
legitimizes the stigma of sexual minorities withikrainian society, who face pervasive societal
discrimination in employment, housing, health, figmaiffairs, and other matters pertaining to
daily life. The introduction of these bills (andreer iterations) has also occurred in tandem with
a surge of anti-gay violencéThough there has been internal condemnation by $dknainian
officials, these bills have not been revoked asired by the ICCPR and other human rights
conventions.

Discriminatory Rhetoric and Actions by Governmeiffficials

Homophobic attitudes and policies are prevalentiwithe Ukrainian government, as reflected
by the so-called ‘homosexual propaganda’ bills. ifteduction of Draft Bills No. 0945 and
1155 has ignited widespread debate within Ukraggarding the status of LGBT individuals in
society. Within this context, there are numerousutdieented instances of government officials
and institutions making inflammatory remarks regagdsexual minorities and spreading

“¢ Council of Europe, Parliamentary Assemflgckling discrimination on the grounds of sexuaéntation and
gender identityat  43-45, (13 May 2013)ailable at
http://www.assembly.coe.int/Communication/aega24 320df

*1d at 1 43-45.

“8 The previous iteration of this bill was Draft Bilo. 8711.

9 Human Rights Watch/kraine: Reject discriminatory LGBT Lawd,6 Oct. 2011)available at
http://www.hrw.org/news/2011/10/16/ukraine-rejecrtophobic-law.

% Seediscussiorinfra Section D.

®1 SeeCouncil of LGBT Organizations of Ukrainsypranote 30 at 10.

11



misinformation about homosexuality. For instanbe, Explanatory Note accompanying Bill No.
0945 states:

“[tlhe spread of homosexuality constitutes a thteatational security as it leads to an

HIV/AIDS epidemic, destroys the institution of fdgnand can cause a demographic
feia D2

crisis.

This spurious linking of sexual minorities, HIV/ASE) and the demise of family life has no
empirical basis, and adds to the circulation ofimiigmation regarding LGBT people in
Ukraine. The Minister of Education, Science, Yoattd Sports has stated that “[unless there is a
union between Ukraine and Russia] our fate wilslaé [with] civilization dying before our eyes,
[which] initially arose on the basis of Christignind ends with...propaganda of sodomy>.”
The Ministry of Health has approved three medieatliooks, which explicitly characterize
homosexuality as a mental disorder or sexual dispahd prescribe medical interventighs.
These textbooks are available in the library cataés of many Ukrainian medical schools.
Several members of Parliament have expressed sii@dhngs, asserting that homosexuality
will lead to the end of society,that sexual minorities are perverf@djolate all norms of
morality?’ and should be remain hidd&More startling are the comments of PM Leonid
Grach, who stated during his tenure as the he#lteafommittee on human rights, national
minorities and international relations: “[HlJomosedity is an anomaly, which is caused by the
amorality and the depravity of man” and

“Me and my colleagues in the Parliament have tégutahe society from infringement
upon morality, to prevent penetration into conssigss and souls of people of any age
the idea that the state is on the side of people s@w debauchery, promote
dissoluteness, sexual permissiveness, bring abtionnaf corruption of morals into
society...the state must protect society from evant violence, including such evil as
homosexuality, lesbianism and sucf.”

Such statements by high-ranking officials are uaptable in a democracy that has formally
committed to securing the human rights and eqeatrnent of all people within its territory.

Official opposition to homosexuality has not beienited to rhetoric, as national and local
authorities have acted upon their prejudice aga@stial minorities in their official capacities. In
adoption of anti-discrimination laws, legislatomvi purposefully and systematically excluded
sexual minorities from protections extended to ogreups, including in the areas of housing,
protection from hate crimes, and employment. Fstaince, a draft of the new Labour Code that
was submitted to the Verkhovna Rada in 2007 gueeahéquality in labour rights “regardless of

2 SeeUkraine parliament votes to outlaw "promotion offasexuality REUTERS (2 Oct. 20123vailable at
http://www.reuters.com/article/2012/10/02/ukraireergdUSL6ESL2CSF20121002.

%3 SeeCouncil of LGBT Organizations of Ukraingupranote 30.

% See Idat 10 (listing textbooks that contain misinformatiegarding homosexuality.)

% See Id at 17citing statement by PM Volodymr Stretovych).

%6 SeeNash Mir (Our World) Gay and Lesbian Centgkrainian Homosexuals & Societgt 72 (2007).

" See Idpage 73

* See Id.

*See Id.
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his/her...sexual orientation.” The inclusion of sexar@entation was subsequently denounced by
the Supreme Court of Ukraine.

Inclusion of protections from discrimination on t@unds of sexual orientation in
employment is, in our opinion, unreasonable andhaabe justified. First, this article of
the Labour Code of Ukraine confuses natural rigint$ unnatural actions such
as...sexual orientation. [U]se of the term ‘sexu@&mation’ in this clause in our opinion
provides the so-called ‘sexual minorities’ with datghal privileges, which lead to the
undermining of public morals and contributes todisuption of employment
relations®®

Given the contempt expressed by such as powedtitutional actor, it is not surprising that the
mention of sexual orientation was excluded fromfihal iteration of the Code. LGBT persons
have also faced discriminatory attitudes and astfoom judges (discusséafra Section D),

local officials and administrative agencies, (dgsrdnfra Section D), and law enforcement
officials (discussethfra Sections B and C) that have led to violations cZIRR rights.

LGBT individuals experience discrimination becaagéheir sexual orientation or gender
identity on a daily basis. Passage of Bills 094& Ab55 would institutionalize discrimination,
reinforcing homophobia directed towards sexual miiigs within Ukrainian society,
legitimizing other human rights abuses by govermaleand nongovernmental actors, and
creating very dangerous conditions for sexual nifi@st As it is violent violations are grossly
underreported because of the culture of fear astiast within the LGBT community towards
law enforcement, and the general marginalizatiothefcommunity within Ukraine. Several
studies have found that a majority of UkrainiarswlLGBT person negatively, with one 2011
poll conducted by the Gorshenin Institute, findihgt 78 percent of Ukrainians have this vigw.
State authorities have done nothing to reversdrtngl, and many contribute to and exploit the
climate of intolerance.

B. Article 6 (Right to Life) and Article 7 (Freedom from Cruel, Inhumane or
Degrading Treatment)

Relevant Law and Jurisprudence

The HRC has affirmed that the right to life is tgreme right from which no derogation is
permitted®® Article 6 states that: “[e]very human being hasittherent right to life. This right
shall be protected by law. No one shall be arhiyraeprived of...life.®* Article 7 protects both
the inherent dignity and the physical and ment&grity of every human being. It provides that

80 Serhiy Ponomaryovstudy on Homophobia, Transphobia and DiscriminatiarGrounds of Sexual Orientation
and Gender Identity: Legal Report Ukrairiehe Danish Institute for Human Rights, at { 138, f2ay 2008)
available athttp://www.coe.int/tt Commissioner/Source/LGBT/LGBU8y2011_en.pdf.

®1 See supranote 52.

%2 SeeHuman Rights CommGeneral Comment No. 6: The Right to LIi#8N. Doc. HRNGEN\1\Rev.1, (30 Apr.
1982) at 1 lavailable athttp://www2.ohchr.org/english/bodies/hrc/commértts.

3 |CCPR, § 6.
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“[n]o one shall be subjected to torture or to crughuman or degrading treatment or
punishment.®* In addition to refraining from active human rightslations, the State is also
required to enact positive measures to ensuregthatte citizens do not violate these
fundamental rights. The HRC notes that partief¢d €CCPR must take measures to prevent and
punish deprivation of life by enacting and prosgmytinder criminal legislatioft. This duty
includes “closely monitor[ing] allegations of extrdicial killings,” and ensuring that allegations
are “investigated in a prompt and effective marwién a view to eradicating such crimes,
bringing perpetrators to justice and hence fightmgunity and providing effective remedies to
victims.”™® Similarly, to ensure freedom from cruel, inhumang degrading treatment for every
person, the State must implement legislative amdirsdtrative protections against actions
prohibited by Article 7 of the ICCPR.In particular, the Special Rapporteur on the qoesif
torture and other cruel, inhuman or degrading tneat or punishment has noted that members
of sexual minorities are “disproportionately sulbgetto torture and other forms of ill-treatment
... and have been subjected to harassment, humiliatiovzerbal abuse relating to their real or
perceiv%gl sexual orientation or gender identity pimgsical abuse, including rape and sexual
assault.

Violations of Articles6 and 7

Violence and Hate Crimes Against Individuals onlihsis of Sexual Orientation or Gender
Idenity

Sexual minorities in Ukraine live in the midst atreasingly hostile societal conditions, and are
frequently victims of violent physical attacks, whiare often not reported or investigated by the
police. There are no official statistics that trée& amount of violence experienced by
individuals on grounds of their sexual orientateord gender identity, however many observers
have noted that incidences of violence and hateecagainst this population have increased
substantially in recent yea?s.

There are several documented incidents of homophadblience in Ukraine. Furthermore, law
enforcement officials have failed to protect sexualorities from foreseen violent situations or
pursue investigations of hate crimes committedreggdiGBT individuals, and the judiciary has
failed to adequately punish perpetrators. For iretaon May 28, 2012, Karasiichuk and
Sheremet, two members of a Pride committee, wéaekatd by a group of 10 masked men. The
attacked followed a news conference to announcedhmnittee’s decision to cancel the planned
Kiev Pride parade because police could not guaegmiatection for parade participants due to
the large numbers of anti-gay protesters, includieg-Nazi groups, arriving to disrupt the

®|CCPR, § 7.

 see Id.

% Human Rights CommGoncluding Observations: JamaicdN Doc. CCPR/C/JAM/CO/3 (2004) at  16.

7 See General Comment No. 26,supranote39, at | 2.

% Report of the Special Rapporteur on the questidortdire ad other cruel, inhuman, or degrading treent or
punishmentU.N. Doc. No. A/56/156 (3 July 2001) at fa®ailable at
http://www.un.org/documents/ga/docs/56/a56156.pdf.

% See, for exampl&ouncil of LGBT Organizations of Ukrainsypranote 30 at 19.
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parad€’’ Sheremet was doused with pepper spray and thkadio the head, arms, and legs by
a group of masked méhKarasiichuk was a victim of another violent assaithin six weeks

of the first assault because of his sexual oriemaOn June 22, 2012, Karasiichuk was
approached by an unidentified man as he walkedstagartment from the subwé&yThe man,
who had been waiting for Karasiichuk, asked hine“gou a fag?” and proceeded to kick him in
the head and jaw. Karasiichuk suffered a concusanoha fractured jaw, which had to be wired
shut. Though Karasiichuk’s family contacted theigmto report the incident, and the medical
staff treating him reported to the police that pla¢gient presented injuries consistent with a
beating, the police did not respond or investiget they were pressured by an LGBT rights
organization two days latét.

On December'8 2012, The Kyiv Post reported that LGBT and humights activists were
attacked by activists from Svoboda, Ukraine’s ultetionalist party, during a gathering to
recognize Human Rights day and protest the introoluof the homophobic bills described
above. Attackers sprayed teargas on the activistsratiated a fight. Police detained six
protesters but only two Svoboda members, who weiekly released? The protesters were
held for three hours, and charged with ‘hooliganisrhere were reports that the police were
making homophobic and transphobic comments dutiagtotesf?

In October 2009, militants from a nationalist orgation physically assaulted participants at a
gay poetry presentation. When a complaint was biedn LGBT organization, the police
refused to follow-up with an investigatidh.

On November 20, 2010, a NGO organized events toreamorate the International Transgender
Day of Remembrance. At movie screening that wasqfdhese events, approximately ten
masked individuals violently attempted to breakitite viewing hall and sprayed tear gas at
movie attendants. Police did not file a complainkoinch an investigatioff. The ultra-right
organization, National Union, claimed responsipifdr the attack, stating that it appeared to be
perpetrated by “unknown patriots resembling ad#sipf the National Union’®

On December 11, 2010 in Kyiv, activists convenegrtaest the social policies of Ukrainian
authorities. The protest was disrupted when menifdfe neo-Nazi party, Svoboda, attacked

"0 See Violence against gays in Ukraine captured toolesworld to seegyiv PosT, (24 May 2012)available at

plttp:llwww.kyivpost.com/content/ukraine/violenceaa'igst-gays-in-ukraine-captured-for-whol-1-12823mht
See Id.

2 seeCouncil of LGBT Organisations of Ukraingypranote 30 at 9.

3 SeeHuman Rights WatcH/kraine: Investigate Violence Against LGBT Actisi$81 May 2013)available at

http://www.hrw.org/news/2013/05/30/ukraine-inveatigviolence-against-lgbt-activists.

" Interview by Stefan Vogler with Olena Shevcheri® Jan. 2013 (notes on file with author).

> See Id.

" See Id.

" Nash Mir(Our World) Gay and Lesbian Cent&ituation of LGBT People in Ukrairs { 6 available at

http://www.stiftung-

evz.deffileadmin/user_upload/EVZ_Uploads/Handluelgifr/Handeln_fuer Menschenrechte/Stop_Hate Crime/P

ojekte/situation-of-lgbt-people-in-ukraine.pdf

8 SeeZinchenkov & A Kravchuksupranote 28 at 6-7.
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action participants, while screaming out homopheahics and proclaiming themselves as
‘Christian youth.”®

In January of 2012 in Kremenchuk, a 24 year-old gay was severely beaten by his stepfather
because of his sexual orientation. The perpetraésronly sentenced with a fine of 51 Ukrainian
hryvnias (approximately US $5) and 40 hours of camity service®®

A man was beaten and robbed by four assailantyivm Kheir apparent reason for committing
the act was the “gay” appearance of the viétim.

In June of 2011 in Kyiv, a woman was raped by adaxer taking her home after he witnessed
her saying goodbye to her girlfriefid.

A twenty-nine year old gay man living in a villatiee Cherkasy district was attacked by three
young men in July of 2007. Upon dragging him intooaise, they proceeded to beat and rape
him. He was able to escape the house, and his mmhed the medics and the police. The
police only arrived to assess the crime when thesewalled by the hospital. They refused to
initiate a criminal case, citing lack of proof agstithe assaulter and blaming the victim for
provoking the assault. It later became apparentdha of the reasons for the lack of
investigation and criminal charges was that thawassrs were relatives of the district hospital’s
head physician and the deputy chief of pofite.

Many victims of attacks similar to those listed edalo not report the incidents or seek recourse
for fear of their sexual orientation becoming palalind the resulting reprisal and general societal
hostility towards them. Those that do report thas&lents are often ignored by state authorities
or ridiculed with more anti-gay hostility. The tra&tent of violence against LGBT individuals in
Ukrainian society is difficult to ascertain duethe lack of reporting through official government
channels. Therefore, these homophobic incidentsaistghie LGBT population are woefully
underreported. These individuals are being deren tight to effective remedies and recourse
by Ukraine because of its failure to investigasthcrimes, and hold the perpetrators
accountable. Additionally, government has not paledi police trainings or instituted policies

that would address high incidents of violence agfasiexual minorities.

Involuntary sterilization for transgender individisia

On February 25, 2011 the Ukrainian Ministry of Heassued the Order No. 60 “On the
improvement of medical care to persons requirichange (correction) of sef*'seeking to
regulate medical procedures with regard to geregssignment and provide “medical,
psychological, legal and social assistance to psrsequiring a change (correction) sex.”

1d.

80 SeeCouncil of LGBT Organisations of Ukraingypranote 30 at pg 20.

8 see Id.

8 See Id at 23.

8 Nash Mir, supranote 56 at 84.

84 Ministry of Health of Ukraine, Order 03.02.2011.M®, ‘On the improvement of medical care to persons
requiring a change (correction) of séxegistered with the Ministry of Justice of Uknaion February 25, 2011,
No. 239/18977.
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According to the provisions, compulsory sterilipatis a pre-requisite for the legal change of
gender of the transgender individual. Order Noe$@blishes that any disagreement of the
transgender individual with the recommendationt@rdapeutic measures prescribed by the
Commission on the change (correction) of sexudlatfon, including compulsory sterilization,
constitute an impediment to the procedure for gerekessignment.

Such practice contravenes the prohibition of teramd other cruel, inhuman and degrading
treatments as recognized by article 7 of the ICGRRndicated in 2013 by the Special
Rapporteur on Torture and Other Cruel, Inhumamegrading Treatment or Punishment forced
sterilization amount to a violation of the rightfteedom from torture or cruel, inhuman or
degrading treatment, calling on states to outlaweid genital-normalizing surgery, involuntary
sterilization,inter alia.®

C. Article 9 (Right to Liberty and Freedom from Arbitr ary Detention) and
Article 10 (Treatment of Individuals Deprived of Their Liberty)

Relevant Law and Jurisprudence

Article 9 of the ICCPR enumerates the right of guadividual to liberty and freedom from
arbitrary detentioff. In addition, the HRC asserts that Article 10, ehhstates that “[a]ll persons
deprived of their liberty shall be treated with hamity and with respect for the inherent dignity
of the human persorfis also a fundamental and universally applicable® In accordance
with Article 9, State parties must ensure thatatentions and deprivations of liberty result from
legitimate suspicion or evidence that a violatida ¢egal statute has occurred and not in
retaliation for exercising rights guaranteed urttierlCCPR® Furthermore, States must
implement effective remedies for individuals thitimm that they have been deprived of their
liberty in violation of the Covenanit.Article 10 imposes a positive obligation on Stdtes
protect people who are particularly vulnerable étetition facilities, complementing the ban on
torture or other cruel, inhuman or degrading treatntontained in Article 7. The right must be
respected without regard to distinctions of anykincluding race, colousex, language,
religion, political or other opinion, national aval origin, property, birth or other status. Tées
principles should form an integral part of the fostion and training of personnel who have
authority over persons deprived of their libertyielto the fundamental nature of this right, the

8 See Report of the Special Rapporteur on tortureathdr cruel, inhuman or degrading treatment or jghment
U.N. Doc. No. A/HRC/22/53 (1 February 2013) at $%7d 88available at
http://www.ohchr.org/Documents/HRBodies/HRCounaddfiRlarSession/Session22/A.HRC.22.53 English.pdf.
%|CCPR, § 9.

8 1d at § 10.

8 Human Rights CommGeneral Comment No. 21: Replaces general commemn&rning humane treatment of
persons deprived of liberty N Doc. HRI/GEN/1/Rev.6, (4 Nov. 1992) at fal/ailable at
http://www?2.ohchr.org/english/bodies/hrc/commerita.h

89 SeeUN Human Rights CounciReport of the Working Group on Arbitrary Detenti@atdendumUN Doc.
A/HRC/16/47/Add.1, (2 March 201 Byailable athttp://www.unhcr.org/refworld/docid/4e8d525a2.html

% SeeHuman Rights CommGeneral Comment 8: Right to liberty and securitpefsons UN Doc.
CCPR/C/21/Rev.1, (30 June 1982) at §vailable athttp://www2.ohchr.org/english/bodies/hrc/commédrtts.
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HRC 9qas noted that it cannot be dependent on theri@aesources available to the State
party:

Violations of Articles9 and 10

Arbitrary Detention and Conditions of Detention

Sexual minorities have been subject to systemdtitrary detention by state law authorities
based on their sexual orientation or gender iderdietention is often accompanied by mental
and physical abuse while in police custody. Theeecansistent reports of disregard for legal
procedures, including the unjustified collectiom ahssemination of personal information, such
as sexual orientation and fingerprints, has alemieported, a troubling occurrence given that
blackmail is also frequent during interactions betw police and sexual minorities.

In November of 2010, a gay man began correspondeitic@another man on a gay dating
website. He invited this man to his home. At timeetiof the arranged meeting time, two police
officers burst into the apartment, initiating a veautless search without any witnesses in
violation of the law. Though the officers’ interr@bvocation was illegal, the man was charged
with placing pornographic profile pictures on tragidg website. He was arrested in February of
2012 for allegedly evading investigation, despitedtquiescence to all of the investigator’s
demands. He was placed in pre-trial detentionHoed months, a month longer than his eventual
sentence by the court. During the course of thdeal; the police threatened and eventually
proceeded to reveal his sexual orientation to imigleyers, resulting in termination of his job.

During an evening in January of 2007, a man andrieisd were waiting for public
transportation in Zaporizhia. They were approadhedenforcement officials who requested to
see their identification documents, which the mehndt have on their person. They were taken
to the police district station. In the victim’s vas: “having got us into the premises of the police
station, the officer loudly declared that he hasulght “faggots.” After that, from the bull-pen
came shouts: ‘Bring them here! We’'ll fuck them’..l&icned to the officer on duty that | will
complain to the office of public Prosecutor. Afteat we were taken to another room where the
same officer took out from the table drawer a pgekaith white powder. He showed it to us
and told us that there will also be withesses...Befeteasing us he reminded us that if we write
a complaint, then we’ll become arrested as drulgisel The victim declined to press charges
after this incident for fear of entering a confligth the police’®

On May 17", 2007, four leshian women in Lviv joined a civittion in commemoration of the
International Day against Homophobia. As part efaltion, they affixed leaflets about
tolerance to objects on the street. They were sulesely detained by a police patrol. The police,
who refused to identify themselves, brought therth&oGalitsky district police where upon
arrival they were subjected to insults and snegrzatice officers, many of whom were

1 SeeHuman Rights CommGeneral Comment 21: Replaces general comment Souing humane treatment of
persons deprived of libertyN Doc. A/47/40, (10 Apr. 1992available at
http://www2.ohchr.org/english/bodies/hrc/commerits.h

92 SeeCouncil of LGBT Organisations of Ukraine, supraend0 at 21.

% Nash Mir,supranote 56 at 80.
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inebriated. They were detained in the station éwmesal hours, and only released with the
assistance of a lawyer and a bribe to the officEngy declined to press charged for fear of
drawing attention to their sexual orientatin.

In a regional center of Ukraine, a gay man freqyesrganized discos for gay and lesbian
patrons. His telephone number was listed on anwaroement for one of his events, which was
posted on a website. On Janual§; 2006 a women who identified herself as lesbiartaxcted

him to get a ticket to the event. They agreed tetrnirea park the following day so that she could
retrieve her the ticket. The next day, accompahied female friend, the man arrived at the
agreed upon meeting place and found a young wonaéimg. Upon arrival, two men
approached them and identified themselves as $g@&eaivice of Ukraine (SBU) agents. They
detained them and took them to the SBU divisiore #mo friends were then separated and led
into two different rooms. The agents began to mogate the man, engaging in mental abuse
during the session and using insulting and hurmigghomophobic language. During the
interrogation, the agents made statements suoyegs ton’t have the right to live on Earth” and
“they should all be sent to Siberia.” After theembgation, the agents requested that he
collaborate with them on future investigations, ethine declined to do. The agents in turn
subjected him to more treats and insults, assettiaigthey would break up all of his events. He
was finally released after five hours. His femalenpanion was intimidated by the agents’
threats that they would spread rumors about heradexientation at her university, so she
stopped communicating with her LGBT friends aftex incident”

During July 2007 in Mykolaev, three men broke itite apartment of a gay couple. The
attackers spewed homophobic language, threatepetlith weapons, and subjected them to a
vicious physical assault. The couple eventuallyaped and the police were contacted to
investigate the incident. During the course ofitiestigation, police questioned another gay
man. They apprehended him in connection with tlealsin and he spent the night in the police
station, where he was subjected to insults and lratran. He was eventually released after it
was clear that he did not commit the critfe.

In February 2009, police were investigating the aeuiof a gay man in Lviv. During the course
of the investigation, police in the Galitsky raypolice station questioned up to three hundred
gay men between February and May of 2009. Themécteported being subjected to blackmaill,
with police officers threatening to inform emplogeaf their sexual orientation, as well as
physical and mental abuse, with ten men havingék snedical attention after their detention.
While these men were held, officers collected dedigbersonal information, including
fingerprints. Before being released, each man wa®d to sign a statement claiming that they
did not have any complaints regarding the polid@®ad’

A similar incident occurring during the night of Alpl0™, 2009 when police officers from the
same station detained over 80 people patronizimgpalation gay nightclub “Androgin” in Kiev
and transported them to the local police statidre hass detention was allegedly conducted as

% See Id.

% See Idat 81.

% see Id.

97 SeePonomaryov, supra note 60 at 1 203-205.
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part of an murder investigation, despite the oftpossession of the suspect’s photograph. At
the police station the police officers, withoutiéeVing due process procedures, took
photographs and fingerprints of the detained. Tfieews then forced everyone to sign
statements that they did not have any complairdagagthe police. During the course of this
incident, the club patrons were subjected to issaiiid abusive physical treatméhtt is clear

that the goal of this raid was to intimidate LGB&rgons and collection the personal information
of the club’s visitors. A collective complaint wasbmitted to the Ministry of Internal Affairs,
which includes the General Prosecutor of Ukraingekponse the allegations, the Ministry
released a written statement asserting that thensabdf the police did not rise to any violations.
Further attempts by LGBT organizations to addriesdricident in front of the Public Board
under the Ministry of Internal Affairs were deni&d.

The widespread violation of LGBT persons humantdaghay become even more frequent with
the adoption of Draft Bills 0945 and 1155. The 8Nill provide pretext for unscrupulous state
authorities to blackmail sexual minorities withahts of arrest, outing, and harrassment.

D. Article 19 (Freedom of Expression), Article 21 (Fredom of Assembly), and
Article 22 (Freedom of Association)

Relevant Law and Jurisprudence

Article 19 of the Covenant affirms the rights addrexpression and opinid#!. The HRC has
stated that this article represents the “foundasione for every free and democratic sociefy.”
The right extends to expression of “information &tehs of all kind, as well as the freedom to
‘seek’ and ‘receive’ them ‘regardless of frontieasid inwhatever mediurieither orally, in

writing or in print, in the form of art, or througiny other media of his choice"® The

Committee has used broad language to illustratdtedom of expression embraces every form
of idea and opinion capable of transmission tomsttfé Expressions of identity through speech
and appearance, including those that indicate $@xigmtation or gender identity, fit
comfortably within this broad right. Article 21giects the right to freedom of assembly and
Article 22 protects the right to freedom of asstieia These rights protect an individual’s ability
to convene with others who have common interesthaoceach may engage in the collective
pursuit, promotion and defense those interestss,Tihey are crucial in ensuring democracy and
empowering individuals to exercise civil, culturatonomic, political and social rights. The
Special Rapporteur on the rights to freedom of peh@ssembly and of association has noted
that, given the nature of these rights, they arala@able indicator of a State’s respect for the

% Pink NewsLGBT groups say police are harassing gays in Ulea{@3 April 2009)available at
http://www.pinknews.co.uk/2009/04/23/Igbt-groupsini-police-are-harassing-gays-in-ukraine/

9 SeePonomaryov, supra note 60 at  206.

195eelCCPR, § 19.

101 SeeHuman Rights CommGeneral Comment No 34: Article 19: Freedom of apinind expressigruN Doc.
CCPR/C/GC/34, (12 Sept. 2011), at T 2.

192 Human Rights CommGeneral Comment 10: Freedom of ExpressldN Doc. CCPR/C/GC/10, (29 June 1983)
at 1 2.

193 SeeGeneral Comment No43supranote 87, at f 11.
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enjoyment of many other human rights. Any restoiasi based on security, public order or the
protection of public health or morals, must be prtipnal and out of absolute necessf{/As

such, states must not place unreasonable burdethe @xercise of these rights, such as long
delays in the processing of association registnajaplications or unreasonable restrictions on
the time, place and numbers of demonstrdfSrBurthermore, the HRC has asserted that States
must protect individuals from intimidation and resment when they are exercising the rights to
expression, assembly, and association in ordehéorights to be realized®

Violations of Article 19

There are numerous documented violations of tHegitp expression, assembly, and
association. As described above in Section A, tB#ils No. 0945 and 1155 are alarming
violations of these rights, codifying discriminatiagainst sexual minorities and limiting their
ability to exercise the freedoms available to otbkrainians. The sweeping restrictions affect
the right to expression, by severely limiting sgeacross a vast array of mediums protected by
the ICCPR - demonstrations, parades, lectures @odg$ions, literature, classes, creative
writings, cinematography and video material, neywsps, magazine, etc - and the rights to
assembly and association, by making it illegaldioyone to advocate on behalf of LGBT
individuals in a public forum. The law is so braadt the mere expression of a sympathetic
opinion or portrayal of sexual minorities in pubticuld result in a criminal penalty, a dangerous
precedent to set in a democracy.

Restrictions in Media

In addition, government officials have already egeghin restrictions of freedom of expression,
which contravene the ICCPR. For instance, the Billbsecutor’s Office of Kyiv brought legal
action against the editorial staff Gay.Ua,a legally registered newspaper publication that
contains informational, entertainment, and erotatanals targeted towards gay men. The
newspaper is distributed to subscribers and ismended for or available to the broader public.
It was delivered in an opaque envelope that cordatd contents. This suit, which contended
that the publication violated the ‘public moralityas initiated despite the high visibility of
erotic materials depicting heterosexual peoplectviaire available public venues such as
newsstand$®’

On another occasion, in response to an airing afkBback Mountairt®® on Studia 1+1 (the
national television channel), the National Telemisand Radio Broadcasting Council Of Ukraine
requested the National Expert Commission of Ukraimé&ublic Moral Protection to produce an

104 http://www.ohchr.org/Documents/HRBodies/HRCourRifularSession/Session20/A-HRC-20-27_en.pdf

105 Kaavya Asoka & Andrea RoccRjght to Freedom of Assemblygternational Service for Human Rights at 209,
(2009).

198 seeHuman Rights CommConcluding Observations on Nicarag@GPR/C/NIC/CO/3at §19 (12 Dec. 2008)
see alsdHuman Rights CommConcluding Observations on Tunis2CPR/C/TUN/CO/%at §20(23 April 2008.

197 SeePonomaryovsupranote 56 at |  68-72.
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expert opinion on the telecasting’s legality. Thep&t Commission stated that the broadcasting
violated the law “On Protection of Public Moralgfid thus the Broadcasting council prohibited
airing of the movie except between 11pm and 6&m.

Violence Against Activists Advocating on behalf®&xual Minorities

The rights of expression, assembly and associagoe been curtailed on numerous occasions
by anti-gay protestors and neo-Nazi/nationalistigeothat target LGBT groups with violence
and intimidation. As outlined in Section B virtualll public gatherings of or on behalf of
sexual minorities are met with physical aggressipaletractors. Law enforcement officials have
frequently failed to provide protection, often biagthe victims of violence for causing a
disturbancé’®

A similar incident to those described above ocaimne2003, during the United Nation’s
sponsored event “Race for Life,” an annual charitywalk to aid HIV/AIDS research and
awareness. LGBT community members participateterevent, intending to display an AIDS
memorial quilt as they walked the three-kilometarte. During the event, neo-Nazi
demonstrators destroyed the stand of a promineB{IL@oup, and attacked its representatives
as onlookers shouted homophobic slurs. Before ik began, a group of thirty people in black
shirts confronted a group of forty LGBT activistedaried to prevent them from participating. In
the absence of police protection, the activisteated all indications of their sexual orientation
and gender identity and dispersed in order to prigfgther violence. Again, on May 16009,
extremists attacked another peaceful campaign gltiig annual International Day Against
Homophobia and Transphobia. Participants of thatawere verbally harassed and attacked
with eggs. The police only intervened when groupsemple began to approach the campaigners
with metal rods:**

Local Authorities

Local governments and courts have frequently sttithe rights to expression, assembly, and
association for sexual minorities. The Ukrainiam&tdution guarantees these rights,
circumscribing them only if it is necessary in theerests of ensuring national security and
public order, preventing disturbances or crimestquting the health of the population, or
protecting the rights and freedoms of other perstfiBhere are no legislative acts or binding
court interpretations that define or standardizeltteadth of these limitations, or that describe
the conditions under which they may be invoked.sBrgubjective restrictions are abused by
local officials, who systematically deny LGBT grauthe ability to exercise their rights in
response to political pressure from prominent gati-groups or because of deeply ingrained
institutional biase$™ Authorities consistently justify these prohibitihy claiming they are
necessary to protect public order, emphasizingt@8BT groups provoke violent behavior by

199 Nash Mir,Human Rights Violations Based on Sexual Orientagiofi 1 (2008).
109 5eePonomaryovsupranote 56 at § 50.

11 seePonomaryovsupranote 56 at 56

12| at 1 11 47-48.

31d at 1 49.
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merely being visible rather than addressing andleoming the actual violent and illegal
behavior being committed by anti-gay militant greup

For instance, preceding the aforementioned “Ractife,” the city of Kiev prohibited LGBT
activists from walking with a rainbow flag duriniget walk following pressure from religious
groups. According to the city, “usage of a big baw flag and informational materials with gay
symbols can create unpredictable situations argl\tlalate the rights of other citizens. This is
why we ask you to refrain from your declared adidmn a similar situation, in May of 2008,
the Mykolayiv Association for Gays, Lesbians andaBiuals (LiGA) tried to organization an
informational event intended to combat prejudicé homophobia. In a letter informing them
that these activities were prohibited, the Mykola@ity Council stated “there was an appeal
from leaders of several religious denominations at.tbpresent almost 10,000 parishioners
demanding that the local authorities prohibit fhiblic event, organized by the representatives
of sexual minorities...Such public events represehteat to civil order, may result in
disturbance of public peace, and of incitement éssriots and conflicts The same
justification was used to prohibit the event a ylager, with officials claiming that they need to
“prevent conflicts [that may arise] because of rharal religious sentiments of the
townspeople.” LIGA held a close photo exhibitiostEad. The group was later informed that the
organization had broken the law and issued a wgriat it would be dissolved if such
violations reoccurred®

Local authorities have also stymied the abilitysekual minorities to create organizations that
represent their interests and advocate on thealbélarious organizations have reported that
the process of registering their groups with Idgapartments of Justice is unnecessarily arduous
and long, hindered by unwarranted delays, arbittanditions, and outright refusals to

register-*® For instance, administrative officials conditiorte registration of one LGBT group
on the deletion of the phrase ‘sexual orientatiortheir mission statement, forcing them to
replace it with “gender orientatiod™” Another organization reports that they were ingterd to
change their name and modify their statutes sattiegtdid not refer to LGBT people, which

was their target audience. After these changey,were forced to reattempt the registration
process as a new entit}

Efforts to seek redress blatant discrimination tasd GBT groups are unsuccessful in the

courts. When LiGA appealed the prohibition of ¥®mets by the city council, the Central District
Court dismissed the case arguing that becauseothplaint was filed by the event’s organizer

and not LIGA’s executive director, who was the opérson to ‘hafve] the necessary
administrative and procedural capacity” in the orgation. Two subsequent filings, which
corrected this supposed procedural error, weregsded and the case was subsequently closed.
LiGA tried to appeal the issue to the State Jutlisgaministration of Ukraine, the High Counsel

of Justice, the Minister of Justice, and the Chairaf the Supreme Court of Ukraine, all to no
avail. On 28 of 2009, more than a year after the initial corimglghe Central District Court
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refused to accept another appeal, asserting teae@ards the rightness of the mentioned
actions, the court determines, organized peacefidres of citizens are only actions, right to the
conduct of which is not guaranteed either by thagtitution of Ukraine nor other norms of
current legislation. So, the Applicant does notéhavight to conduct the action, so the
prohibition of mentioned action objectively doeg wimlate the rights of the applicant.”

LGBT people have been systematically denied thigyatm express and advocate for
themselves, in clear violation of the ICCPR. Pregrs not completely elusive; the LGBT
community recently held the first Gay Pride Pariadekraine, which was successfully protected
by police from the violent crowds that counter-psted. However, the combination of targeted
violence, law enforcement ambivalence, and pregudichibited by government officials has
resulted in recurring violations of the rights t@eession, assembly, and association for
individuals and groups advocating on behalf of séxuinorities.
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lll. Final Recommendations

As a State Party to the ICCPR, Ukraine is boundptwold the rights contained within the
Covenant for all of its citizens, regardless ofishorientation or gender identity. Yet, as
illustrated in this report, Ukraine is currentlylitag to comply with its obligations under the
ICCPR with respect to sexual minorities. In oraecomply with the Covenant, Ukraine must
adopt legislative, administrative and judicial m&as to ensure protection and promotion of
human rights. To that end, the Human Rights Conemishould recommend to be Ukraine that it
should:

1. Withdraw and reject Draft Bills 0945 and 1155, sleecalled “homosexual propaganda”
bills.

2. Ensure adequate protection of peaceful demonstsaby activists advocating on behalf
of sexual minorities.

3. Take immediate action to end all violence commitgéinst individuals on the basis of
their actual or perceived sexual orientation ordgendentity. In particular, Ukraine
should introduce a comprehensive system of lawsctirainalize hate crimes and
provide protections and remedies for vulnerableupatpns, including LGBT
individuals.

4. Take action to end impunity for individuals thabhate the human rights of LGBT
individuals. Ukraine should institute comprehensiveasures to fully investigate violent
threats and acts committed because of the sexeatation or gender identity and,
where appropriate, such crimes should be proseamegunished.

5. Adopt comprehensive legislation that prohibits dietation on the basis of sexual
orientation and gender identity in all realms imlthg employment, housing, education,
and access to health services.

6. Provide equality and human rights training, patédy in regards to vulnerable
populations including LGBT persons, for governmeéatfcials and law enforcement
officers.

7. Embark on public awareness campaigns to educafauthliee on the necessity of
protecting the human rights off all citizens, irgilug sexual minorities.

8. Publicly condemn hate speech, calls for discrinmathostility, and violence against
LGBT individuals and other discriminated groups.

9. Amend Order No. 60 of 2011 to respect the rightsarisgender individuals and allow

gender reassignment without forced sterilizatioamy other unnecessary or unwanted
surgical procedure.
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IV. Questions to the State

1.

What measures does the State intend to take toestigat Dré#t Bills 0945 and 1155, the
so-called “homosexual propaganda” bills, are wistwer or rejected?

What measures does the State intend to take temréuman rights violations and
violence on grounds of sexual orientation and gerttity committed by state and non-
state actors, and to end impunity for perpetrasdbsich crimes?

What measures does the State intend to take toestisat LGBT individuals or groups
can exercise their rights to freedom of peacefsably and to expression without
interferences from state authorities or violencetaye and non-state actors?

What measures does the State intend to take toch@eter No. 60 of 2011 to recognize

the right to gender identity of transgender indi’ts without forcing them into
compulsory sterilization or other unwanted and wessary medical procedures?

26



