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Introduction
1. As an allied citizens’ group in Japan dedicated to the advocacy of the Ainu community’s
indigenous rights, the Centre for Environmental and Minority Policy Studies (CEMiPoS)
hereby submits the following comments for the periodic review of Japan by the Human
Rights Committee of the ICCPR (originally intended for the 130th session, now
postponed to a future session because of the COVID-19 pandemic). This submission
responds to the List of Issues Prior to Submission of the Seventh Periodic Report of
Japan submitted by the Human Rights Committee (hereafter: the List of Issues),
specifically paragraph 29 on the rights of minorities.1
2. This submission focuses on Japan’s failure to comply with its international human rights
obligations with regards to the Ainu indigenous people, especially regarding:
I.
II.

I.

The right to self-determination
Land rights

III.

Repatriation of human remains

IV.

Radioactive waste disposal

The right to self-determination
1. The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
explicitly states that “Indigenous peoples have the right to self-determination.” (Article 3)
Based on this right, UNDRIP requires States to consult and cooperate in good faith with
indigenous peoples and “to obtain their free, prior and informed consent before adopting
and implementing legislative or administrative measures that may affect them.” (Article
19).2 The UNDRIP, although it is not a legally binding instrument, clearly offers a moral
obligation to Japan, which is a signatory to the Declaration.3 In line with UNDRIP,
paragraph 29 of the List of Issues specifically recommends the Government of Japan
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[hereafter: the Government] to ensure respect for the right of the Ainu, Ryukyu and
Okinawa communities “to engage in free, prior and informed participation in policies that
affect them.”4 Since the previous review of Japan in 2014,5 the Government has failed to
implement these provisions in some important respects.
2. In April 2019, the Government enacted the Ainu Policy Promotion Act (hereafter: the
Act).6 This legislation recognised the Ainu as an indigenous people of Japan, replacing
the Ainu Culture Law of 1997. However, the Act clearly falls short of offering
substantive rights for the Ainu as an indigenous people according to the international
legal standard; it does not guarantee any rights included in the UN Declaration on the
Rights of Indigenous Peoples.7 Amongst other issues, the Act has not been enacted with
the free, prior and informed consent of the Ainu people to a high enough extent.
3. Civil society organisations and researchers alike have raised concerns over the low
degree of Ainu influence over the policy-making process.8 The only organisation that
played a role in the drafting of the Act was the Ainu Association of Hokkaido (AAH),
which does not do justice to the diverse views and opinions in the Ainu community.
Technically, AAH is the largest Ainu organisation, but peak membership in 2016 was
only around 2,300 individuals, leaving at least 80-90% of the Ainu population without a
voice.9
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4. Amongst those Ainu who have not been considered in the drafting of the Act, many have
expressed their fervent opposition to the Act. The Citizens’ Alliance for the Examination
of Ainu Policy expressed that, while the Act recognizes the Ainu as an indigenous people
of Japan and acknowledges the importance of Ainu culture, it ignores most of the basic
rights guaranteed to indigenous peoples by States under UNDRIP.10 The shortcomings of
the Act are further elaborated on in sections II-IV.
5. In addition to the highlighted concern of lack of free, prior and informed participation,
there remains a range of other problems with the Act. The Government has failed to
mention regret and apologise for the suffering of the Ainu under Japanese colonialism
and forced assimilation. Furthermore, the Act falls short on addressing the gap in
education achievement, economic marginalization and discrimination. These issues are
elaborated on in more detail in a Cultural Survival report submitted for the 128th session
of the Human Rights Committee in March 2020.11

We encourage the Human Rights Committee to make the following recommendations to
the Government of Japan:
1. Take measures to ensure the implementation of free, prior and informed consent by
making indigenous consultation a permanent fixture in legislative and administrative
measures that may affect them.
2. Open any dialogue concerning the Ainu to all Ainu organizations, including not only the
AAH, but also the Shizunai Ainu Association, the Asahikawa Ainu Council, the Karafuto
Ainu Association, the Monbetsu Ainu Association and others.
3. Base Ainu rights on the acknowledgement that the Ainu people have been the victim of
settler colonialism, forced assimilation and incorporation into a legal system that is not
their own.
10
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II.

Land rights

1. Paragraph 29 of the List of Issues specifically recommends the Government “to revise
relevant legislation and fully guarantee the rights of the Ainu, Ryukyu and Okinawa
communities to their traditional land and natural resources.”12 These rights to land and
resources are embodied in UNDRIP, which explicitly emphasises the right to carry out
subsistence activities (Article 20) and the right to water resources (Article 25). UNDRIP
also specifically states the need for the implementation of free, prior and informed
consent of indigenous peoples in all matters affecting their lands, traditional territories
and other resources (Article 32).13
2. With regards to Ainu rights, paragraph 15 of the Concluding Observations on the
Combined Tenth and Eleventh Periodic Reports of Japan by the Committee on the
Elimination of Racial Discrimination

published in September 2018 concluded that

“while some efforts are being made to preserve Ainu language and culture, the land and
natural resource rights and the linguistic and cultural heritage of the Ainu people are not
sufficiently protected.”14
3. With the enactment of the problematic Act in April 2019 and the continuing lack of
willingness to revise local legislation, the Government has so far failed to ensure
indigenous rights in this respect. While the Act recognises the Ainu as an indigenous
people of Japan and acknowledges the importance of Ainu culture, including rituals and
practices in connection to, for example, fishing salmon in rivers (Article 17), the Act has
not led to the revision of local legislation obstructing the Ainu in carrying out these
rituals and practices. Moreover, it does not lay out any concrete procedures for exercising
indigenous control over natural resources through free, prior and informed consent.
Hence, it clearly falls short of offering substantive rights for the Ainu as an indigenous
people according to the international legal standard. The right to exercise Ainu culture,
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including in connection to lands, traditional territories and other resources is still based
on a narrow conception of cultural rights demarcated by the Government.
4. This failure of the Act to ensure indigenous rights with respect to lands, traditional
territories and other resources is illustrated by the case of Hatakeyama Satoshi, an Ainu
elder and chairman of the Monbetsu Ainu Association, who was denounced by the local
official authorities in Hokkaido for fishing salmon in the Mobetsu river in September
2019.15 The authorities claimed that fishing salmon in the river without prior permission
is illegal and that Mr. Hatakeyama’s actions violated the rules embodied in the antiquated
yet still-intact Hokkaido Regulation restricting the Ainu to use their freshwater resources.
16

The Hokkaido Regulation places an exception for Ainu salmon fishing for ritual

purposes only, albeit with prior permission granted by the governor of Hokkaido (Article
4). Mr. Hatakayama maintains that the Ainu fished salmon as a part of their traditional
livelihood in Hokkaido before they were colonised and that the Ainu had never
abandoned their right. In this particular instance, his act of fishing salmon in the Mobetsu
river was for the Ainu ritual called Kamuy-chep-nomi – “welcoming the first salmon” – a
ceremonial event that has been observed by the Ainu for centuries. According to Mr.
Hatakeyama, his actions only correspond to preserving and maintaining the right to Ainu
culture and cultural identity as part of the acknowledged rights belonging to indigenous
peoples.17
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We encourage the Human Rights Committee to make the following recommendations to
the Government of Japan:
1. Enhance the language of Japanese legislation to emphasise indigenous participation in the
interpretation, development and implementation of their rights.18
2. Take measures to ensure the implementation of free, prior and informed consent by
making indigenous consultation a permanent fixture in the application of land rights,
through

indigenous

platforms

in

governmental

institutions

and/or

through

government-supported commissions with indigenous experts on land tenure and customs
guiding the process.
3. Further elaborate the notion of land rights, which delimits not only the traditional
territory of indigenous peoples but also the means of territorialization, i.e. the system of
social organization and relations by which indigenous peoples have related themselves to
land. Indigenous peoples should have the right to articulate and define their relationship
to land, and the Government must incorporate platforms in juridical spaces to
accommodate the development of relationships to land.

III.

Repatriation of human remains
1. Also in the case of Ainu demands for the repatriation of human remains, the Government
has failed to ensure the right of the Ainu to engage in free, prior and informed
participation in policies that affect them. The right to repatriation of human remains is
enshrined in UNDRIP, which states that “States shall seek to enable the access and/or
repatriation of ceremonial objects and human remains in their possession through fair,
transparent and effective mechanisms developed in conjunction with indigenous peoples
concerned.” (Article 12)19
2. Ainu activists have been struggling to recover the human remains of their ancestors in
possession of twelve Japanese universities to their original or intended burial sites since

This is in line with recommendations set forth by the Expert Mechanism on the Rights of Indigenous Peoples,
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the issue was first raised in 1980. Social Darwinism and racialised eugenics, which
gained a foothold in the scientific academies of Japan in the 1880s, prompted the removal
of over 1600 Ainu human remains from their original or intended burial sites. Ever since
the issue was first raised, Ainu activists demanding the return of these remains have been
met with reluctance from the universities. The Ainu people of Japan have remained
involved in this struggle for decades.20
3. Meanwhile, the Government is culpable in perpetuating and at times even raising
obstacles for Ainu activists through its legal guidelines. Prompted by the Ainu
repatriation movement, the Government formulated guidelines regarding the repatriation
of human remains and grave goods of the Ainu people held by universities in 2014 and
2018. Although the Government contends that the guidelines were formulated “with the
understanding and cooperation of the people concerned,”21 only the AAH was involved,
and many Ainu organizations remain actively opposed to the strict requirements set by
the guidelines. Hence, the Government has failed to achieve the free, prior and informed
consent of Ainu people.
4. Requirements such as governmental approval of organizations representing the regions to
which the human remains should return have made it so difficult for Ainu to apply that
only few Ainu have been able to apply for the return of ancestral remains under the
guidelines.22 As of October 2020, less than 10% of the over 1600 human remains kept in
universities have been returned. Rather than through the new regulations, the majority of
20
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the returned remains is due to out-of-court settlements between Ainu plaintiffs and
Hokkaido University.
5. With the enactment of the Act in April 2019, the Government has designated the
Symbolic Space for Ethnic Harmony in Shiraoi, Hokkaido, an ethnographic “theme park”
dubbed “Upopoy”, as the consolidation site of the Ainu remains. This initiative has been
met with resistance from Ainu activists ever since it was first conceived over a decade
ago by the Government’s Advisory Council for Future Ainu Policy, without free, prior
and informed Ainu participation outside of the AAH. In December 2019, the twelve
Japanese universities whose scientists unethically collected and kept Ainu human remains
over the course of a century, together with the AAH, carried out the relocation of Ainu
human remains to the newly built repository at Upopoy with the active collaboration of
the Japanese government. No information on the management of the repository has ever
been given to the Ainu people.23
6. The Upopoy project falls within the Government’s plans for the now-postponed 2020
Summer Olympics, which will heavily feature Ainu symbology and representation of
their culture, despite limited Ainu participation in the Olympic commission or other
relevant commercial endeavors. Notwithstanding resistance against this commodification
of Ainu culture, Upopoy opened its doors in July 2020.24
7. Kimura Fumio, who has been involved in the repatriation of Ainu human remains kept in
Hokkaido University to his community in Biratori, compares the relocation of human
remains to the forcible relocations of Ainu communities under the Japanese assimilation
efforts: “In 1916, our ancestors were forcibly relocated to Biratori, the place where I was
born. Later, their remains were exhumed from our communal grave and brought to
Hokkaido University without our consent. In December 2019, they were forcibly
relocated again to Shiraoi.”25
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8. Furthermore, the Archaeological Society of Nippon, the Anthropological Society of
Nippon, the Japanese Society of Cultural Anthropology and the AAH called for public
comments on their draft of “Guidelines for the Ethical Research of Ainu People,” which
suggests conducting research on the relocated Ainu human remains in Upopoy in the
future despite Ainu resistance.26
9. Lastly, neither the Government nor one of the twelve universities has made a formal
apology. Such negligence demonstrates their failure to acknowledge the institutionalised
discourse regarding Ainu difference, the foundation upon which the Ainu were relegated
as research objects in the 19th century. In the absence of a formal apology or
acknowledgement, colonial rhetoric remains intact and the Ainu remain at risk of further
exploitation under the guise of scholarship.
10. In October 2020, Mr. Kimura saved 34 Ainu remains from being relocated to the
repository at Upopoy as a result of his application for their return to the Japanese
government. However, he is determined to continue fighting for apologies from
universities concerned and the Government, investigation of the research done on those
human remains, and the repatriation of all the Ainu human remains relocated to the
repository at Upopoy.27

We encourage the Human Rights Committee to make the following recommendations to
the Government of Japan:
1. Guarantee the Ainu their rights to self-determination and the repatriation of their
ancestral remains, and create a framework for repatriation with their free, prior and
informed consent.
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2. Scrutinize and apologise for the long-term injustices committed by the Government, the
twelve universities and the academic societies, and commit to the repatriation and
reburial of Ainu human remains in cooperation with the Ainu people, rather than using
them for research.

IV.

Radioactive waste

1. Also in the case of radioactive waste disposal, the Government has failed to ensure the
right of the Ainu to engage in free, prior and informed participation in policies that affect
them. With regards to radioactive waste disposal, UNDRIP requires States to take
effective measures to ensure that no storage or disposal of hazardous materials shall take
place in the lands or territories of indigenous peoples without their free, prior and
informed consent (Article 29), and obtain the consent of indigenous peoples prior to the
approval of any project affecting their lands and other resources, particularly in
connection with the development, utilization or exploitation of mineral, water or other
resources (Article 32).28
2. On 9 October 2020, the town of Suttsu in Hokkaido, located along the coast of the Sea of
Japan, applied to be considered for preliminary research as part of the Japanese
government’s process of selecting a municipality as a final disposal site for highly
radioactive waste from nuclear power plants. Within a day, it was followed by the village
Kamoenai near the nuclear power plant in Tomari. These two municipalities aim to
receive huge subsidies from the Japanese government in exchange for undergoing
research. Since the municipalities revealed their intentions this August, they have met the
objection of key actors: local residents of Suttsu and Kamoenai, anti-nuclear citizen
groups, surrounding municipalities, the city of Sapporo and the Hokkaido Prefectural
government.29 In Suttsu, a new citizens’ group called “No Nuclear Waste for Children in
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Suttsu” submitted the signatures required to demand their municipality to hold a
referendum over its application on 7 October and declared a campaign to implement the
referendum in cooperation with ten more citizens’ groups in Hokkaido the next day.30
Both municipalities, however, rushed to a conclusion without taking into consideration
these objections.
3. Both Suttsu and Kamoenai have been inhabited by Ainu for centuries (the municipalities
are respectively named after their Ainu designations of Supki-pet and Kamuy-nai).
Hence, through their applications, the municipalities are infringing the rights of the Ainu
as well. Under both the UNDRIP and the List of Issues, any decision affecting Ainu land
requires Ainu’s free, prior and informed consent. Hence, the municipalities of Suttsu and
Kamoenai disparage not only the livelihood and safety of their local residents through
their application for screening, but also their obligations toward the indigenous Ainu.
This case illustrates that the failure to live up to international human rights standards at
the national level is accompanied by local breaches of indigenous rights.

We encourage the Human Rights Committee to make the following recommendations to
the Government of Japan:
1. Not only amend national legislation according to international indigenous rights
standards, but also encourage local and prefectural authorities to act in accordance with
these standards.
2. Acknowledge that indigenous people should not have to bear the burden of government
projects that do not benefit them and commit to ensuring that radioactive waste disposal
and other hazardous materials does not disproportionately affect Ainu lands.
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