Australian Women Against Violence Alliance

2018 CEDAW Shadow Report — Violence
Against Women

A non-governmental perspective on Australia’s implementation of
the United Nations Convention on the Elimination of all Forms of
Discrimination against Women (CEDAW)

70" Session

Prepared by the Australian Women Against Violence Alliance with contributions from other
NGOs and civil society.



Contributors:

Australian Women Against Violence Alliance (AWAVA), representing 20 peak bodies and
organisations and over 200 supporters across Australia. https://awava.org.au/

Harmony Alliance: Migrant and Refugee Women for Change, representing 47 organisations
working for migrant and refugee women, and 18 individual members across Australia.
http://harmonyalliance.org.au/

National Family Violence Prevention Legal Services Forum representing 14 organisations at over
35 locations across Australia http://www.nationalfvpls.org/

Refugee Council of Australia representing 196 organisational and 372 individual members.
https://www.refugeecouncil.org.au/

Page 2 of 34


https://awava.org.au/
http://harmonyalliance.org.au/
http://www.nationalfvpls.org/

Contents

1. Introduction: Prevalence of Violence against Women in Australia.......cccccceeeevvereeininneeeennnns 4
2. Implementation of the National Plan to Reduce Violence against Women and their Children
5
2.1. Lack of Adequate and Sustainable FUNING .....ccooiiiiiiiiiiecce e 5
2.1.1. Funding for specialist WOMEN'S SEIVICES.....cc.viiiiiiiiiiecie e 6
2.2. Monitoring and Evaluation Mechanism of the National Plan...........cccooceevvieiiieienn. 6
2.3. Lack of consultative mechanism with civil SOCIetY .......cccoovieiiiiiiiiiiiiieeceee 7
2.4, Lack of Focus on Sexual Violence in the National Plan and beyond..........c...ccccoveen. 8
3. Addressing Violence against Diverse Groups of Women...........ccccceeeeeveieececeeeeeecineee e, 10
3.1.  Aboriginal and Torres Strait Islander Women..........ccoooviiiievieiiicceeceeee e 10
3.1.1. FAmMIly VIOIENCE oo 10
3.1.2. Punitive Welfare POLICIES ...ouiiiiiiecie et 11
3.1.3. INCArCErAtiON FATES .oiie et e e e 11
3.2, Women With DiSabilities ......cccveiiiiiiiiiii e 12
3.3.  Women from Culturally and Linguistically Diverse (CALD) Backgrounds................... 13
3.3.1. FAMIIY VIOIENCE .o e 13
3.3.2. Intersection of family violence and migration status........ccccoeviiiiiieiiie i, 14
3.3.3. Refugee, asylum-seeking and stateless women and girls.......c..ccceveeeevieeennennee. 15
3.3.4. Asylum-Seeking Women in Immigration Detention.........ccccccceeeveviiiieeciecennn, 15
3.4, Lesbian, Gay, Bisexual, Transgender and Intersex (LBGTI) Communities ................. 16
3.5. Women in Rural, Regional and Remote Communities ........ccoceeeviiiiiiiiiiiieciieccieee 17
4. Women’s Experience of Homelessness and Housing INSECUrity........cccveevieeeiiieeiciieesceeenae 18
5. Trafficking and sexual exploitation...........ccceeceeeiiir i 20
6. Access to justice and remMEdIies.......ccueiiiiecieie e 22

6.1.  Access to Justice for Aboriginal and Torres Strait Islander Women and Migrant and

Refugee Women within Family Law SYStem ... 22
6.2. Family Violence Prevention Legal SErViCe ........oovviviviicii e 24
6.3. Emerging Issues: Justice Responses to Technology-Facilitated Abuse........c............ 25
Annex: Summary of RECOMMENAALIONS .......eeiviireiiiiiiieie et serar e e sesnreeeesnreeeesans 27

Page 3 of 34



1. Introduction: Prevalence of Violence against Women in Australia

It is widely recognised that family, domestic and sexual violence is an endemic problem in
Australian society.! A feminist conceptualisation of violence against women locates it as
occurring within a patriarchal society where male dominance and privilege are normalised.
Sexual and gender-based violence against women needs to be understood in the context of
oppression and privilege arising from the intersection of racism, colonisation, classism, sexual
orientation and gender identity, ethnicity, nationality, religion, dis/ability and age.

X
QRIPPP  FIRIRR

1in 6 women almost 8 women
have experiences physical
and/or sexual violence by
a current or previous
cohabiting partner

PP O

1in 5 women 1in 4 women
have experienced emotional
abuse from a current or previous
partner

In 2018 a report was published analysing 152 domestic and family violence (DFV) related
homicides (between 01/07/10 and 30/06/14), the large majority of which were perpetrated by
men against women.

were hospitalised each day
after being assaulted by their
spouse or partner in 2014-15

have experienced sexual
violence

Despite improved data collection, there are still some data gaps. At present there is limited
information on:

- emotional, verbal, psychological and financial abuse;

- violence committed by children and adolescents against parents;

- emerging forms of sexual violence, cyber stalking and online sexual harassment;

- certain cultural practices that may constitute family, domestic and sexual violence, such as
forced marriage and female genital mutilation;

- the sociodemographic characteristics of victims and perpetrators;'

- types of family violence perpetrated against LGBTI people outside of the IPV context."

RECOMMENDATIONS
That the Australian Government

1.1.1. Ensure continuous investment into robust and inclusive data collection in relation to
violence against women.
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2. Implementation of the National Plan to Reduce Violence against
Women and their Children

List of issues and questions in relation to the 8t periodic review:

a) Legislative framework;
b) Access to justice and Remedies;
c) Gender-based violence against women.

Articles 1, 3, 4, 5, 13 of CEDAW

BACKGROUND

The National Plan to Reduce Violence against Women and Their Children 2010-2022 (National
Plan) is a major policy framework that has the potential to help achieve gender equality and
end violence against women. It acts as the primary Australian policy on reducing sexual
violence and DFV. It consists of four Action Plans (each covering three years) that are intended
to build a set of defined and practical steps to respond to and prevent violence against women
and their children.

POSITIVE DEVELOPMENTS

The National Plan has underpinned the development of flagship organisations such as
1800RESPECT (counselling and referral service)Y, Our Watch (primary prevention), ANROWS
(research)¥" and DV Alert (training on DFV for frontline workers)."" The National Plan has laid
the groundwork for primary prevention initiatives including Respectful Relationships programs
in schools, and it is important that this work continues in a way that embeds gender equality
principles within an intersectional approach.

We also welcome the establishment of the Australian Domestic and Family Violence Death
Review Network.* There are still limitations to comprehensive data collection as a) three
jurisdictions do not have permanent DFV death review processes and b) data is limited to
intimate partner violence homicide cases only.*

REMAINING CHALLENGES

2.1. Lack of Adequate and Sustainable Funding

The two most recent federal budgets* have not introduced any substantive funding increases.
With greater awareness about DFV and sexual violence, services are experiencing greater
demand. For instance, demand for 1800RESPECT has risen by 50% since March 20177
Similarly, other specialist women'’s services and specialist housing and homelessness providers
are struggling to meet the increasing service demand.
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Despite the outcomes of the Second Action Plan evaluation and commitments in the Third
Action Plan, diverse groups of women such as Aboriginal and Torres Strait women, CALD
women* and women with a disability are not receiving sufficient funding to meet their needs.

2.1.1. Funding for specialist women’s services

Over the last 40 years*", specialist women'’s services have been established in response to the
need for comprehensive and trauma-informed support. Guided by women-centred models of
practice, these services include organisations working to address domestic and family violence
(including refuges and shelters), sexual assault services and rape crisis centres, and
organisations working with diverse groups of women on issues of VAW*. While governments
have committed to strengthening support services to end VAW, efforts at the national level
under Action Plans One, Two and Three have not sufficiently supported specialist women’s
services to meet the challenges of maintaining best practice service models while responding
to rising demand.

RECOMMENDATIONS
That the Australian Government

2.1.1. Ensure continuous, sustainable and adequate funding of positive initiatives developed
as a part of the National Plan such as ANROWS, Our Watch and The Line, DV Alert, and
1800RESPECT, as well as the six National Women’s Alliances.

2.1.2. Proactively build the capacity of specialist women’s services as demand for services
rises, including for their response, early intervention and prevention work, not only through
resourcing but also by supporting meaningful structures to enable coordination across
jurisdictions.

2.1.3. Proactively build capacity for effective gender equality and violence prevention
education to children and young people.

2.2.  Monitoring and Evaluation Mechanism of the National Plan

We have concerns regarding the lack of broader consultation and feedback in relation to the
evaluation of the National Plan and its ability to ensure discussions, reporting and decision-
making that is transparent and meeting the needs of women and children affected by violence.
A robust monitoring and evaluation mechanism would allow for the impact of activities under
the National Plan to be measured, gaps to be assessed and performance to be improved for
greater future results.

The development, implementation and evaluation of Action Plans requires greater
transparency. For example, submissions made regarding the development of the Second
Action Plan were not made public, while the Evaluation of the Second Action Plan was not
released until six months after the Third Action Plan commenced. The development of the
Third Action Plan did not include an open submission phase of consultations.
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RECOMMENDATIONS
That the Australian Government
2.2.1. Ensure there is an independent mechanism to monitor and evaluate the

implementation of the National Plan and adequate funding of civil society to engage in this
process.

2.3.  Lack of consultative mechanism with civil society

We express concern regarding the National Plan’s ability to ensure regular, equal and
meaningful consultation and engagement with civil society. The dissolution of the National Plan
Implementation Panel (NPIP) which was designed as a key forum to advise Ministers of
emerging issues and inform the evaluation of the National Plan and included government and
NGO representatives has significantly limited forums that are provided for ongoing and
meaningful consultation and engagement with civil society.

We commend the development of the COAG Advisory Panel on Reducing Violence against
Women and their Children, which was a significant step to support a number of proposed
consultative mechanisms and forums. We also welcome the publishing of the COAG Advisory
Panel’s reports. However, with the publication of its final reports, this Panel concluded its work
and was wound up. Although there are some issue-specific Working Groups with civil society
members, there is now no forum through which civil society can be consulted on the National
Plan as a whole.

RECOMMENDATIONS
That the Australian Government

2.3.1. Address the need for improved communication between government and civil
society about the National Plan and additional mechanisms for participation, engagement
and advice from civil society to fill the gap left by the dissolution of the NPIP.

oThis should ensure transparency and inclusivity with civil society, including
representatives of Aboriginal and Torres Strait Islander women, CALD women,
women with disability, young women, mature age women, women in prison, women
from regional, rural and remote areas and LGBTIQ people, domestic, family and
sexual violence services and specialists (including Aboriginal and Torres Strait Islander
Community Controlled Organisations), other women’s services, academics, practising
lawyers and/or women’s legal specialists.
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2.4. Lack of Focus on Sexual Violence in the National Plan and beyond

List of issues and questions in relation to the 8" periodic review:

a) Access to justice and Remedies;
b) Gender-based violence against women.

Articles 10 of the CEDAW
BACKGROUND & POSITIVE DEVELOPMENTS

While the rates of sexual violence are high, it is widely recognised that there is extensive under-
reporting of sexual violence. The Australian Centre for the Study on Sexual Assault found that
high non-reporting rates make it extremely difficult to estimate the prevalence of sexual
assault. There is no single data source in relation to the extent of sexual assault and abuse.X

The criminal justice system remains the primary institution for responding to sexual violence
offences, yet it must improve to provide access to justice for victims/survivors. As such, reforms
have been made to sexual assault law and policy to redress some of the shortcomings of the
system to improve the situation of sexual assault survivors in the criminal justice system and
to increase the low reporting rates and poor practices that lead to the unnecessary attrition of
sexual assault cases V!

In 2017 a survey across Australian universities was conducted to identify the extent of sexual
harassment and assault on university grounds. The Change the Course report, produced as a
result, shows that in 2015/16, 51% of students reported that they had been sexually harassed
at university and 9% of students surveyed reported that they had been sexually assaulted at
university ' The report also found that female students, LGBTI students, Aboriginal and Torres
Strait Islander students, CALD students and students with disabilities are more likely to be
sexually harassed or assaulted than other students. The majority of students did not report the
harassment or assault to the university out of fear they would not be taken seriously.

REMAINING CHALLENGES

- Reforms have not translated into significant change at an operational level and
shortcomings of the system continue to undermine and restrict survivors/victims ability to
access protection, redress and justice for these crimes.™

- Reporting rates remain low, attrition rates are high and low conviction rates persist.*

- Sexual violence remains subsumed under the definition of domestic and family violence,
thus again contributing to the invisibility of the issue.

- Recommendations from major reports about sexual assaults in universities have not yet
been implemented.

- Sexual violence has also been identified as one of the Third Action Plan priorities, but little
progress has been made.
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RECOMMENDATIONS
That the Australian Government

2.4.1. Establish an independent, expert led taskforce to track, assess and publicly report on
universities’ and residences’ measures to prevent, and improve responses to sexual
violence.

2.4.2. Together with governments and funding bodies at all levels, provide greater financial
and institutional support to effective local and state based organisations and programs
working in the area of sexual violence prevention, in line with governments’ commitments
under the National Plan.

2.4.3. Resource and support specialist women’s services in their diversity across the full
range of service types and target groups to assist and advocate for women through the
justice system and legal processes in relation to sexual violence.
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3. Addressing Violence against Diverse Groups of Women
POSITIVE DEVELOPMENTS

The Third Action Plan commits to addressing violence against diverse groups of women such
as Aboriginal and Torres Strait Islander women, CALD women and women with disability.
However, diverse groups of women still remain at a higher risk of domestic and family violence
and sexual assault. We recognise that gender-based violence against women needs to be
understood in the context of oppression and privilege arising from the intersection of racism,
colonisation, classism, sexual orientation and gender identity, ethnicity, nationality, religion,
dis/ability and age.

REMAINING CHALLENGES

3.1. Aboriginal and Torres Strait Islander Women

List of issues and questions in relation to the 8t periodic review:

a) Legislative framework;

b) Access to justice and Remedies;

c) Gender-based violence against women;

d) Aboriginal and Torres Strait Islander women;
)

Women in detention

D

Articles 1, 3, 13, 14 of the CEDAW
3.1.1. Family Violence

Aboriginal and Torres Strait Islander Women are overrepresented in the DFV and sexual
violence statistics. They are:

- 45 times more likely to experience DFV than non-Indigenous women;

- 32 times more likely to be hospitalised as a result of DFV;* and

- up to 3.7 times more likely than other women to be victims of sexual violence;*V
- 1in 2 Indigenous Australians report image-based abuse. ™

The high levels of family violence against Aboriginal and Torres Strait Islander women are
inherently linked to the ongoing impacts of colonisation, including the continued dispossession
from cultural lands, the breakdown of traditional social, cultural and legal institutions and the
ongoing experience of discrimination and marginalisation that results in significantly lower
health, education and employment outcomes for Aboriginal and Torres Strait Islander people.
In addition, Aboriginal and Torres Strait Islander women’s experience of social and cultural
marginalisation, racism, and lack of culturally sensitive services also act as barriers to accessing
support services.
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3.1.2. Punitive welfare policies

With the introduction of cashless debit cards®' by the Department of Human services, new
barriers emerge for Aboriginal and Torres Strait Islander women in the context of family
violence. Cashless debit cards are currently being piloted in some regions of Australia with a
high amount of Indigenous population. They were introduced as a way to reduce alcohol
consumption, drug use and gambling. Anecdotal evidence suggests that with no access to cash,
women are not able to leave violent relationships and relocate. Relocation to some regions
may also trigger extended waiting periods for receiving social support payments.

The 2018-19 Federal budget introduced a new scheme called ‘Encouraging lawful behaviour
of welfare recipients’. Under the scheme, the Government will be able to make compulsory
deductions from the welfare payments of serial fine defaulters who have outstanding State
and Territory court-imposed fines. The Government will also be able to suspend or cancel the
welfare payments of individuals who have outstanding State and Territory arrest warrant for
indictable criminal offenses. We are concerned that this measure can disproportionately affect
women who are fleeing or living with family violence, in particular Aboriginal and Torres Strait
Islander women and women with an intellectual disability.

3.1.3. Incarceration rates

Aboriginal and Torres Strait Islander women in Australian prisons make up 34 per cent of the
adult female prison population®™ and are the fastest growing prison population. The
imprisonment rate of Aboriginal and Torres Strait Islander women has increased 148 per cent
since 1991Vl They are currently imprisoned at 21 times the rate of non-Indigenous
women X

Research indicates the generally petty nature of most offending. Offences committed by
Aboriginal and Torres Strait Islander women are commonly those associated with extreme
poverty, such as non-payment of fines, shop-lifting, driving and alcohol related offences and
‘welfare fraud’ .

Larger numbers of Aboriginal and Torres Strait Islander women are coming into prison as a
result of high rates of family violence, high levels of unemployment, poverty and
homelessness.®* We are also concerned about instances of women dying from family violence
related injuries while in custody being denied adequate medical attention. >l

Incarceration removes all sense of power and control that women have over their bodies. The
overwhelming majority of Aboriginal and Torres Strait Islander women in prison are survivors
of physical and sexual violence. i Overall, between 57 per cent and 90 per cent of all
(Indigenous and non-Indigenous) women in prison have been the victims of sexual abuse or
other forms of violence in childhood .V

Page 11 of 34



Enormous trauma is added through the ritual of strip searches. For many “contact” visits, a
woman must go into a room, take off her clothes in front of officers, stand naked and be
“inspected.” For many women, especially Aboriginal and Torres Strait Islander women, the
humiliation is too much and they withdraw from outside contact. This is particularly concerning
where the imprisoned woman is a mother and is thereby prevented from spending time with
her child or children.

RECOMMENDATIONS
That the Australian Government

3.1.1. Ensure adequate and sustainable funding for Aboriginal community-led organisations,
Aboriginal Family Violence Prevention Legal Services, and the National Aboriginal and Torres
Strait Islander Women Alliance.

3.1.2. In developing new initiatives undertake a substantial gender analysis to ensure that
proposed policies do not create further obstacles for disadvantaged women to live free of
violence.

3.1.3. Undertake a thorough examination of the issues surrounding the over-representation
of Aboriginal and Torres Strait Islander women in the Australian justice system.

3.2.  Women with Disabilities

List of issues and questions in relation to the 8 periodic review:

a) Legislative framework;

b) Access to justice and Remedies;

¢) Gender-based violence against women;
d) Women and girls with disability

Articles 10, 14 of the CEDAW

REMAINING CHALLENGES

Women with disabilities face systemic barriers in gaining access to services and
accommodation, and receiving services which are not adjusted to their individual needs.**
Women with disabilities in Australia experience additional violence because of their disabilities
and encounter more barriers when they try to protect themselves and seek justice.** Data on
this area is lacking, but disability support services report that “women and girls with disabilities
were 37.3% more likely than women and girls without disabilities to experience some form of
intimate partner violence, with 19.7 percent reporting a history of unwanted sex compared to
8.2 percent of women and girls without disabilities.”*i Twenty-two per cent of women and
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girls with disabilities who had made contact with service provider respondents in 2012
identified as having been affected by violence *Vi

Women with Disabilities Australia has developed the Stop the Violence Project, the
recommendations of which need to be implemented by government to address VAW against
women with disability

In addition, parents with an intellectual disability are ‘disproportionately represented in child
protection services and care proceedings’ and have high rates of child removal ¥ Discriminatory
practices, misconceptions, lack of awareness and training on disability create significant
disadvantages for people with disability in the legal system.X During separation, parental
disability may negatively affect the orders made under the Family Law Act. Often, even in
situations of family violence, children are removed from mothers with disability and given into
the care of abusive father X These parenting orders are guided by a misconception that
disability has a negative impact on parenting capacity X

RECOMMENDATIONS
That the Australian Government

3.2.1. Implement the recommendations and programs presented in the Women with
Disabilities Australia (WWDA) Stop the Violence Project reports.

3.3. Women from Culturally and Linguistically Diverse (CALD) Backgrounds

List of issues and questions in relation to the 8 periodic review:

) Legislative framework;

) Access to justice and Remedies;

c) Gender-based violence against women;
) Refugee, asylum-seeking and stateless women and girls
) Women in detention

Articles 1, 3,9, 11, 12, 14 of the CEDAW

3.3.1. Family violence

Despite gaps in research about the prevalence of family violence for women from migrant and
refugee backgrounds, it is well established that CALD women are less likely to seek assistance
in situations of family violence due to compounding barriers such as isolation of living in a new
country, community pressures and expectations, higher levels of financial dependence on
perpetrators or community, lack of knowledge of rights and available services; and fear of
deportation and removal of children or perpetrator.¥*¥Women on temporary visas including
those seeking asylum are ineligible for many government services, leaving many
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victims/survivors financially dependent on a perpetrator (partner or other family member),
and less able to take steps towards establishing a life free of violence.

Women with disabilities or their children with disabilities who are not permanent residents are
not eligible for the National Disability Insurance Scheme, which provides necessary support.
This is particularly problematic when disability is a result of family violence.

Those with limited English require access to professional and appropriate interpreting services.
While some service providers are eligible for the Government’s free Interpreting Service,
others are forced to make difficult choices about paying for interpreting, in the context of
limited funding.

Perpetrators from culturally and linguistically diverse backgrounds are sometimes unable to
participate in Men’s Behaviour Change programs if their English language skills are not
sufficient. Cultural considerations must be taken into account when seeking to help
perpetrators uncover the root of violent behaviour and understand its effect on family and
community.

3.3.2. Intersection of family violence and migration status

We commend the government on maintaining the family violence provisions in the migration
legislation, which are designed to enable partners of Australian citizens or of primary applicants
for permanent residency to stay permanently in Australia after the relationship has broken
down due to intimate partner violence. However, we are concerned by the limitation of this
process:

- family violence is only recognised when committed by an intimate partner.

- access to family violence provisions is available for a limited list of visas only.

- the process involves assessment of the genuineness of relationships prior to assessment
of allegations of family violence. This is highly problematic, as for instance, lack of joint
financial accounts can be a manifestation of DFV and not evidence of a non-genuine
relationship.

- the definition of family violence as used by the Department of Home Affairs does not fully
encompass all manifestations of violence.

Refugee women on temporary protection visa (TPV) or Safe Haven Enterprise Visa (SHEV) may
find themselves in a precarious position in the context of family violence. When a woman is a
secondary applicant with no protection claims on her own, in case of the family violence
disclosure she finds herself in a disadvantaged situation. She faces a choice to either remain in
an abusive relationship or return to her country of origin and potentially face reprisals and
human rights violations. A similar situation may occur after the expiry of TPV or SHEV at the
stage of reapplying.

International students have very limited access to health and family violence services due to

their visa status. International students are not eligible to access family violence provisions
under the migration law. International students are not eligible for relevant Centrelink support
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in situations of family violence. They have difficulty accessing refuges/shelters, as services’
requirements conflict with student visa requirements. XV

3.3.3. Refugee, asylum-seeking and stateless women and girls

Refugee and asylum-seeking women in Australia also experience disadvantages. A number of
policy changes in the area of social support are limiting women’s capacity and financial
independence, including changes to the Status Resolution Support Service (SRSS) program. In
particular, in the context of family violence, women applying for income and casework support
are no longer eligible so long as their other (‘substantive’) visa is valid (often for years).
Anecdotal evidence suggests cases of pregnant women who fled family violence finding
themselves without access to any money or appropriate health care for another two years
because their partner visa was still in effect. In general women on temporary protection visa
have fewer rights and more limited access to support services, compared to those on
permanent protection visa.

3.3.4. Asylum-Seeking Women in Immigration Detention

There has been little progress with the resettlement of refugees held in the offshore processing
centres on Manus and Nauru. The protracted situation for women and girls currently on Nauru
creates further risks of sexual and gender-based violence. There is no access to appropriate
sexual and reproductive healthcare. Abortions are criminalised in Nauru. Asylum-seeking
women and girls remain under the risk of sexual and gender-based violence while in detention.

Onshore immigration detention also has a negative impact on women and girls. Currently,
there is no limit on the length of time in detention (with serious impacts on mental health of
people in detention); there is no legislation against detaining children; and the current
detention monitoring system is not transparent. None of the recommendations of the
monitoring bodies are binding. In addition, none of the recommendations to close offshore
immigration detention have been fulfilled Vi

RECOMMENDATIONS
That the Australian Government
3.3.1. End the mandatory detention of asylum seekers and refugees in offshore facilities.

3.3.2. Ensure that age, gender and diversity are mainstreamed in the to-be-adopted Global
Compact on Refugees and Global Compact for Safe, Orderly and Regular Migration.

3.3.3. Ensure that migration rules and eligibility requirements for support services do not
disempower victims/survivors of violence or discourage them from leaving violent
relationships.

3.3.4. Widen the eligibility for the Free Interpreting Service to ensure that interpreting
services are always available to those who need them.

Page 15 of 34



3.4. Lesbian, Gay, Bisexual, Transgender and Intersex (LBGTI) Communities

List of issues and questions in relation to the 8t periodic review:

a) Legislative framework;
b) Access to justice and Remedies;
c) Gender-based violence against women;

Articles 1, 3, 14 of the CEDAW
REMAINING CHALLENGES

People who identify as lesbian, gay, bisexual, transgender and intersex and who are
experiencing family violence often remain invisible. The family violence experiences of LGBTI
people and the barriers they face in obtaining services are distinct from those of other victims
of family violence Xii

LGBTI people are neither identified as a priority cohort of the National Plan, nor is there
sufficient research into their experiences of family violence X However, the existing evidence
suggests that same sex couples experience the same or similar levels of family violence,
domestic violence, and intimate partner violence as heterosexual couples.' For instance, 32.7%
of LGBTI Australians have reported experiences of being in a relationship where their partner
was abusive."One third of this group reported having been physically injured, but only 20% had
reported this to police. Transgender people may experience significantly higher levels of
emotional, sexual or physical abuse from a partner or ex-partner."

Despite the prevalence of DFV, LGBTI people are less likely to find support services that meet
relevant needs, less likely to identify the occurrence of DFV in relationships and less likely to
report it to the police or to seek support from services. The level of awareness of LGBTI
experiences and needs is limited among police, in the courts, among service providers and in
the community generally. As a result, LGBTI people can feel invisible in the family violence
system. i

RECOMMENDATIONS
That the Australian Government

3.4.1. Provide sustainable and adequate funding for the development of LGBTI-specific
resources, programs and targeted community education campaigns and identification of
research priorities and effective prevention strategies.

3.4.2. Mainstream services should be also trained to adopt inclusive practices and provide
appropriate support.

3.4.3. Invest in more research about domestic and family violence in the LGBTIQ community.
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3.5. Women in Rural, Regional and Remote Communities

List of issues and questions in relation to the 8" periodic review:

a) Legislative framework;

b) Access to justice and Remedies;

c) Gender-based violence against women;
d) Rural women

Articles 1, 3, 14 of the CEDAW

REMAINING CHALLENGES

Women living in rural or remote areas are also at a higher risk of experiencing domestic
violence.w Saunders’ recent research into sexual harassment in the workplace in rural, regional
and remote locations has found that of 84 rural women interviewed, 73% reported having
experienced unwelcome sexualised behaviour in the workplace."

For women experiencing family violence there are a number of barriers to obtain access to
justice. They range from a lack of appropriate and accessible support services to a lack of
transport, compounding barriers to safety.V' Furthermore, women experiencing family
violence are disadvantaged by a lack of local access to specialist Magistrates’ Courts including
the Family Violence Division. V!

Other issues in courts include a lack of mediation services, poor security, and a lack of separate
waiting areas or client interview rooms, safe spaces for victims of violence, and video-
conferencing facilities in smaller regional courts." With limited telecommunications and lack
of connection to public services, rural and regional women are at risk of poorer health
outcomes and have greater vulnerability to family violence.'™

RECOMMENDATIONS
That the Australian Government

3.5.1. Ensure that women in rural, regional and remote areas have equal access to culturally
safe, specialised support services, including legal support, access to court facilities, transport
and telecommunications.
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4. Women’s Experience of Homelessness and Housing Insecurity

List of issues and questions in relation to the 8" periodic review:

a) Legislative framework;

b) Access to justice and Remedies;

c) Gender-based violence against women;

d) Aboriginal and Torres Strait Islander women;
e) Rural women;

f)  Women and girls with disability;

g) Refugee, asylum-seeking and stateless women and girls.

Articles 4, 14 of the CEDAW

BACKGROUND

Family violence is the single biggest driver of homelessness in Australia. In 2016—17 there were
72,000 women, 34,000 children and 9,000 men seeking homelessness services due to family
violence™, and 40% of all people assisted by specialist homelessness services in this period were
seeking help because of family violence.” In the year 2014-2015, 2,800 women facing family
violence were turned away from refuges™, while Homelessness Australia reports that 250
people are turned away from homelessness services every day.* Rates of homelessness and
demand for services continue to rise.

REMAINING CHALLENGES

Women experiencing multiple and intersecting forms of marginalisation face particular and
acute housing disadvantages. Aboriginal and Torres Strait Islander women are also more likely
to experience discrimination in the housing market and are less able to find adequate and
appropriate housing.*™ % Women with disabilities also experience multiple forms of
disadvantage, which increases their risk of homelessness. These include an increased risk of
domestic violence, high rates of unemployment and experiences of gendered income
inequality, and lack of access to adequate and affordable housing.”™ Women who are on
temporary visas, sponsored migrants and international students in Australia cannot access
social housing due to residency requirements, and face other barriers.”"!

The Third Action Plan has indicated a commitment to increase the social housing stock, yet few
steps have been taken to fulfil this commitment.

Page 18 of 34



The new Housing and Homelessness Agreement (NHHA) has been budgeted for in 2018.
However, we remain concerned that despite significantly increasing demand, there is no
significant increase in funding, nor is there a gender-responsive approach to housing and
homelessness policy. i

RECOMMENDATIONS
That the Australian Government
4.1.1. Invest in social (public and community) housing infrastructure

4.1.2. Ensure that the new National Housing and Homelessness Agreement includes reporting
and accountability measures, which should include the improvement of housing options for
women escaping violence as performance indicators for the Agreement;

4.1.3. Ensure that specialist services demonstrating expertise in the diverse housing needs
and experiences of women are prioritised and adequately funded under the NHHA and that
there is clarity in the specific funding allocations for specialist women’s services funding under
general funding;

4.1.4. Consider the inclusion of gender equity as criteria when selecting tenders for
homelessness and housing services;

4.1.5. Ensure adequate and sustainable funding to meet demand for homelessness services;

4.1.6. Address and meet the specific needs of diverse groups of women such as Aboriginal
and Torres Strait women, women with a disability, older women, women from culturally and
linguistically diverse backgrounds, women in rural, regional and remote areas, and women
who identify as LGBTIQ. Ensure that crisis accommodation is accessible and culturally safe.
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5. Trafficking and sexual exploitation

List of issues and questions in relation to the 8" periodic review:
a) Trafficking and exploitation of prostitution

Article 6 of the CEDAW

BACKGROUND

It has been recognised that women and children are more likely to be survivors of trafficking.
The Australian Federal Police (AFP) have referred 254 people to the Australian Government
funded Support for Trafficked People Program (STPP) since 2009. Of the people referred, 224
were women, and 117 of these women were exploited in the Australian sex industry.*

Women identified/screened as being trafficked are supported through the Human Trafficking
Visa Framework (HTVF) and are provided a 45-day Bridging Visa F (BVF). They are also referred
to the Support for Trafficked People Program (STPP).”™ BVF can be extended for another 45
days or longer while a victim of trafficking is assisting in criminal justice process. If after the 45
days, women are unwilling or unable to assist AFP in criminal justice proceedings they are
exited from the STPP which means they do not have access to the HTVF. This leaves women in
vulnerable situations. While they may have access to other visas including claiming refugee
status and complementary protection,™ anecdotal evidence suggests high rates of visa
refusals. There is also a lack of recognition from the immigration authorities that women who
have survived trafficking may face repercussions, violence and re-exploitation upon return to
the countries of origin.

Currently, a pilot is running to enable victims of forced marriage to access up to 200 days of
support through the STPP without being required to contribute to a criminal investigation or
prosecution.

REMAINING CHALLENGES

- Data collection is still a gap in this area.

- The Government has committed additional resources to other forms of slavery,
including establishing a Migrant Taskforce and a Labour Exploitation Working Group,
however there are concerns victims are being screened as a migration and/or visa issue
rather than a human rights violation.

- In 2017, 2 out of 4 anti-trafficking organisations, Project Respect and Scarlet Alliance
were defunded. Project Respect is the only organisation in Australia providing holistic
support to survivors, particularly women who were unable to access the STPP. i
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- The Human Trafficking Visa Framework is rooted in the dependency on a contribution
to criminal justice process or investigation for the support services to be provided to
the survivor.™V

RECOMMENDATIONS
That the Australian Government

5.1.1. De-link access to the Support for Trafficked People Program from compliance with
criminal investigations to enable survivors receive the support necessary to recover from their
experiences.
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6. Access to justice and remedies

List of issues and questions in relation to the 8" periodic review:

) Legislative framework;
) Access to justice and Remedies;
c) Gender-based violence against women;
) Aboriginal and Torres Strait Islander women;
) Refugee, asylum-seeking and stateless women and girls.

Article 4, 14, 15 of the CEDAW Convention

The legal system is often a crucial part of women’s and children’s journey out of violence. But
despite the National Plan including improved outcomes for women and children survivors of
violence within the justice system, we are concerned that this is not being adequately
prioritised and translated into practice. The family law system and other intersecting systems
like child protection or migration are often complex, and they create more barriers for
Aboriginal and Torres Strait Islander women and CALD women.

6.1. Access to Justice for Aboriginal and Torres Strait Islander Women and Migrant
and Refugee Women within Family Law System

BACKGROUND & POSITIVE DEVELOPMENTS

A number of reports have highlighted required improvements and reforms in the family law
system:

e 2017 House of Representatives Standing Committee on Social Policy and Legal Affairs.
A better family law system to support and protect those affected by family violence.
Recommendations for an accessible, equitable and responsive family law system which
better prioritises safety of those affected by family violence;*"

e 2015 Family Law Council Interim Report and 2016 Final Report on Families with
Complex Needs and the Intersection of Family Law and Child Protection;*V

e 2016 Victorian Royal Commission into Family Violence Report;™i

e 2014 Productivity Commission Access to Justice Arrangements Inquiry Report; i

The Law Council of Australia is finalising the Justice Project resulting from a comprehensive,
national review into the state of access to justice in Australia.™* We also commend the newly
established comprehensive family law review led by the Australian Law Reform Commission
with the final report to be published in 2019.

We support the National Framework to improve accessibility to Australian courts for Aboriginal
and Torres Strait Islander women and migrant and refugee women, which was developed by
the Judicial Council on Cultural Diversity."™* This framework was authorised by the Council of
Chief Justices and aims to improve access to justice, particularly in the context of family
violence and family breakdown. JCCD also developed Recommended National Standards for
Working with Interpreters in Courts and Tribunals.” However, courts have not received
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sufficient supplementary funding to implement the recommendations in the Framework and
the Standards.

REMAINING CHALLENGES

We believe that reforms to the family law system need to ensure that it is responsive to
structural inequalities that impact families within and outside the scope of family law."™ There
is a strong need for systemic changes aimed at mitigating and improving access and fairness of
outcomes for diverse families.

Current information available on the websites of relevant government departments, courts or
tribunals regarding family violence is technical and difficult to find. Often it is available only in
English. Language barrier may be present for both Aboriginal and Torres Strait Islander women
as well as migrant and refugee women. Many women accessing this information will have low
levels of English proficiency, lower levels of digital literacy and possibly lower levels of overall
literacy (including in their first language), and limited time away from a perpetrator in which
to undertake research. Migrant and refugee women may have a limited understanding of
Australian law and visa systemes.

There is a great need for better training for judicial officers and professionals who work in the
family law system in the areas of:

- the nature and dynamics of family violence;

- cultural competency (working with Aboriginal and Torres Strait Islander people and people
from culturally and linguistically diverse backgrounds);

- working with people who identify as LGBTIQ;

- intersectionality of clients’ needs that includes recognition of structural inequalities arising
from the interconnectedness of gender, age, sexuality, disability, culture, religion, race
and/or other experiences;

- trauma informed practice;

- theintersection of family law, child protection and family violence;

- technology facilitated abuse; and

- theintersection of family violence and family law in property determinations that includes:

o the financial impacts of family violence
o the nature and impacts of economic abuse.i

The definition of family violence in the Family Law Act needs to be expanded to encompass
other manifestations of domestic and family violence such as reproductive coercion,
technology-facilitated abuse, cultural and spiritual abuse and systems abuse to be consistent
with the National Family and Domestic Violence Bench Book. ™
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We recommend the employment of Cultural Court Liaison Officers and Indigenous Court
Liaison Officers in courts. We also draw your attention to the Safety First in Family Law Plan
developed by Women’s Legal Services Australia.™

RECOMMENDATIONS
That the Australian Government

6.1.1. Formally respond to the most recent reports on the needed improvements to the
family law system.

6.1.2. Ensure sufficient funding to courts to implement forthcoming reforms proposed by
the Australian Law Reform Commission.

6.1.3. Remove a presumption of “equal shared parental responsibility” and language of
“equal shared time” from the Family Law Act 1975 to shift culture and practice towards a
greater focus on safety and risk to children.

6.1.4. Legislate the ban of direct cross-examination of victims/survivors by perpetrators.

6.1.5 Implement Women’s Legal Services Australia’s Safety First in Family Law plan.

6.2. Family Violence Prevention Legal Service

BACKGROUND

Family Violence Prevention Legal Services (FVPLS) provide holistic, culturally safe legal and non-
legal assistance, casework, counselling and court support to Aboriginal and Torres Strait
Islander victims/survivors of family violence (nationally 90% of their clients are women and
their children). FVPLS also undertake important community legal education and early
intervention and prevention work.

REMAINING CHALLENGES

Currently, FVPLS are only funded by the Commonwealth Government to service specified
regional and remote locations, leaving vast swathes of the country un-serviced. Thirteen (13)
of the 14 FVPLSs operating across Australia have received no increase in core funding since
2013-14. Further, over the last five years, not one FVPLSs’ funding has been increased to match
Consumer Price Indexation (‘CPI’). The lack of CPI alone represents a cumulative loss of $9.7
million.

In 2016, some National FVPLS Forum members reported being forced to turn away
approximately 30-40% of people seeking assistance due to under-resourcing.
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Furthermore, FVPLSs did not receive any additional funding under the legal assistance package
for the pilot and expansion of the specialist domestic violence units under the Women'’s Safety
Package, an initiative under the National Plan.

RECOMMENDATIONS
That the Australian Government

6.2.1. Commit to long-term and secure funding agreements and increases funding to
ensure national coverage of FVPLS’ services and meeting the demand;

6.2.2. Reinstate the National FVPLS Program with a direct allocation of funding;

6.2.3. Adopt justice targets with a specific focus on family violence through the Closing the
Gap refresh;

6.2.4. Lift the Commonwealth funding restrictions for servicing only certain identified rural
and remote areas for specialised, culturally safe services such as Family Violence
Prevention Legal Services and allow for urban coverage.

6.3. Emerging Issues: Justice Responses to Technology-Facilitated Abuse

BACKGROUND

Manifestations of technology-facilitated abuse range from recording of intimate images in
situations of coercion, to stalking, installing hidden applications to track woman’s location™
or to obtain access to her email or messages, (cyber)bullying and harassment, threats to coerce
her into not giving evidence, impersonation through apps on smart phones to withdraw from
the proceedings, and the use of communications technologies to enable a sexual assault
and/or to coerce a victim into an unwanted sexual act. i

Technology-facilitated abuse has become a common tool of perpetrators of domestic and
family violence to threaten, harass and/or control both current and former partners.™ii. The
national survey of technology-facilitated abuse drawing on the experience of family violence
practitioners across Australia®* stated that 98 per cent of survey respondents indicated that
they had clients who had experienced technology-facilitated stalking and abuse.

POSITIVE DEVELOPMENTS

Justice responses to technology-facilitated abuse differ based on the nature of allegations and
state and territory laws.* There has been also changes in states and territories’ legislations to
respond to technology-facilitated abuse.
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On the national level, there is a current review of the Criminal Code penalties in relation to
cyberbullying. After advocacy from organisations including AWAVA, there is some hope that
there will be a strong gender dimension in approaches to cyberbullying.

In 2015 the Office of the eSafety Commissioner was established to ensure the online safety of
all Australians. In 2018 a Portal was launched aimed at removal of intimate images published
without consent from social media and other sites. The eSafety Commissioner was granted
additional powers to enforce the prohibition on non-consensual sharing of intimate images
(image-based abuse) X

REMAINING CHALLENGES

We are concerned that with the introduction of the civil penalties regime and the failure to
criminalise non-consensual sharing of intimate images, there may be further impediments for
access tojustice. X If a victim chooses to pursue civil penalties, the access to the criminal justice
system on the same matter will be barred. In addition, we are concerned whether sufficient
information is provided to a victim/survivor that there may be no possibility to recover the
removed image, if in future they need it as evidence against the perpetrator.

RECOMMENDATIONS

6.3.1. Any civil penalty regime on image-based abuse should be accompanied by consistent
and uniform criminal legislation enacted in each Australian State and Territory, and at a
Commonwealth level.
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AWAVA

Annex: Summary of Recommendations

1.1.1. Ensure continuous investment into robust and inclusive data collection in relation to
violence against women.

2.1.1. Ensure continuous, sustainable and adequate funding of positive initiatives developed
as a part of the National Plan such as ANROWS, Our Watch and The Line, DV Alert, and
1800RESPECT, as well as the six National Women’s Alliances.

2.1.2. Proactively build the capacity of specialist women’s services as demand for services rises,
including for their response, early intervention and prevention work, not only through
resourcing but also by supporting meaningful structures to enable coordination across
jurisdictions.

2.1.3. Proactively build capacity for effective gender equality and violence prevention
education to children and young people.

2.2.1. Ensure there is an independent mechanism to monitor and evaluate the implementation
of the National Plan and adequate funding of civil society to engage in this process.

2.3.1. Address the need for improved communication between government and civil society
about the National Plan and additional mechanisms for participation, engagement and advice
from civil society to fill the gap left by the dissolution of the NPIP.

oThis should ensure transparency and inclusivity with civil society, including
representatives of Aboriginal and Torres Strait Islander women, CALD women, women
with disability, young women, mature age women, women in prison, women from
regional, rural and remote areas and LGBTIQ people, domestic, family and sexual
violence services and specialists (including Aboriginal and Torres Strait Islander
Community Controlled Organisations), other women’s services, academics, practising
lawyers and/or women’s legal specialists.

2.4.1. Establish an independent, expert led taskforce to track, assess and publicly report on
universities’ and residences’ measures to prevent, and improve responses to sexual violence.

2.4.2. Together with governments and funding bodies at all levels, provide greater financial
and institutional support to effective local and state-based organisations and programs
working in the area of sexual violence prevention, in line with governments’ commitments
under the National Plan.



2.4.3. Resource and support specialist women’s services in their diversity across the full range
of service types and target groups to assist and advocate for women through the justice system
and legal processes in relation to sexual violence.

3.1.1. Ensure adequate and sustainable funding for Aboriginal community-led organisations,
Aboriginal Family Violence Prevention Legal Services, and the National Aboriginal and Torres
Strait Islander Women Alliance.

3.1.2. In developing new initiatives undertake a substantial gender analysis to ensure that
proposed policies do not create further obstacles for disadvantaged women to live free of
violence.

3.1.3. Undertake a thorough examination of the issues surrounding the over-representation of
Aboriginal and Torres Strait Islander women in the Australian justice system.

3.2.1. Implement the recommendations and programs presented in the Women with
Disabilities Australia (WWDA) Stop the Violence Project reports.

3.3.1. End the mandatory detention of asylum seekers and refugees in offshore facilities.

3.3.2. Ensure that age, gender and diversity are mainstreamed in the to-be-adopted Global
Compact on Refugees and Global Compact for Safe, Orderly and Regular Migration.

3.3.3. Ensure that migration rules and eligibility requirements for support services do not
disempower victims/survivors of violence or discourage them from leaving violent
relationships.

3.3.4. Widen the eligibility for the Free Interpreting Service to ensure that interpreting services
are always available to those who need them.

3.4.1. Provide sustainable and adequate funding for the development of LGBTI-specific
resources, programs and targeted community education campaigns and identification of
research priorities and effective prevention strategies.

3.4.2. Mainstream services should be also trained to adopt inclusive practices and provide
appropriate support.

3.4.3. Invest in more research about domestic and family violence in the LGBTIQ community.

3.5.1. Ensure that women in rural, regional and remote areas have equal access to culturally
safe, specialised support services, including legal support, access to court facilities, transport
and telecommunications.

4.1.1. Invest in social (public and community) housing infrastructure
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4.1.2. Ensure that the new National Housing and Homelessness Agreement includes reporting
and accountability measures, which should include the improvement of housing options for
women escaping violence as performance indicators for the Agreement;

4.1.3. Ensure that specialist services demonstrating expertise in the diverse housing needs and
experiences of women are prioritised and adequately funded under the NHHA and that there
is clarity in the specific funding allocations for specialist women’s services funding under
general funding;

4.1.4. Consider the inclusion of gender equity as criteria when selecting tenders for
homelessness and housing services;

4.1.5. Ensure adequate and sustainable funding to meet demand for homelessness services;

4.1.6. Address and meet the specific needs of diverse groups of women such as Aboriginal and
Torres Strait women, women with a disability, older women, women from culturally and
linguistically diverse backgrounds, women in rural, regional and remote areas, and women who
identify as LGBTIQ. Ensure that crisis accommodation is accessible and culturally safe.

5.1.1. De-link access to the Support for Trafficked People Program from compliance with
criminal investigations to enable survivors receive the support necessary to recover from their
experiences.

6.1.1. Formally respond to the most recent reports on the needed improvements to the family
law system.

6.1.2. Ensure sufficient funding to courts to implement forthcoming reforms proposed by the
Australian Law Reform Commission.

6.1.3. Remove a presumption of “equal shared parental responsibility” and language of “equal
shared time” from the Family Law Act 1975 to shift culture and practice towards a greater
focus on safety and risk to children.

6.1.4. Legislate the ban of direct cross-examination of victims/survivors by perpetrators.
6.1.5 Implement Women’s Legal Services Australia’s Safety First in Family Law plan.

6.2.1. Commit to long-term and secure funding agreements and increases funding to ensure
national coverage of FVPLS’ services and meeting the demand;

6.2.2. Reinstate the National FVPLS Program with a direct allocation of funding;

6.2.3. Adopt justice targets with a specific focus on family violence through the Closing the Gap
refresh;
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6.2.4. Lift the Commonwealth funding restrictions for servicing only certain identified rural and
remote areas for specialised, culturally safe services such as Family Violence Prevention Legal
Services and allow for urban coverage.

6.3.1. Any civil penalty regime on image-based abuse should be accompanied by consistent
and uniform criminal legislation enacted in each Australian State and Territory, and at a
Commonwealth level.
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