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RIGHTS

Re: Supplementary Information on Kenya, Scheduled for Review by the Pre-sessional Working
Group of the Committee on Economic, Social, and Cultural Rights during its 56" Session

Distinguished Committee Members,

This letter is intended to supplement the periodic report submitted by the government of Kenya, which is
scheduled to be reviewed during the 56" pre-session of the Committee on Economic, Social and Cultural
Rights (the Committee). The Center for Reproductive Rights (the Center) a global legal advocacy
organization with headquarters in New York and, and regional offices in Nairobi, Bogota, Kathmandu,
Geneva, and Washington, D.C., hopes to further the work of the Committee by providing independent
information concerning the rights protected under the International Covenant on Economic, Social and
Cultural Rights (CESCR),! and other international and regional human rights instruments which Kenya has
ratified.? The letter provides supplemental information on the following issues of concern regarding the
sexual and reproductive rights of Kenyan women and girls: the high rate of preventable maternal mortality
and morbidity; the abuse and mistreatment of women that attend maternal health care services;
inaccessibility of safe abortion services and post-abortion care; lack of access to comprehensive family
planning services and information; and discrimination resulting in gender-based violence and female genital
mutilation.

. The Right to Equality and Non-Discrimination
It has long been recognized that the obligation to ensure the rights to non-discrimination and substantive
equality for all people underlies all human rights. Accordingly, states are required to address both de jure
and de facto discrimination in private and public spheres.® They are further required to not only remove
barriers but also take positive measures “to achieve the effective and equal empowerment of women.”* To
this end, they should “adopt whatever legislation is necessary to give full effect to the principle of equality
between men and women,”* develop policies that promote gender equality,® take efforts to eliminate gender
stereotypes about women in the family and society,” and address practices that disproportionally impact
women.® As the Committee noted, it is not sufficient for states just to guarantee women formal equality, as
it does not adequately account for, and may even perpetuate, existing economic, social, and cultural
inequalities between men and women.® Instead, states must ensure women substantive equality,'® which
seeks to remedy entrenched discrimination by addressing inequalities that women face. Similarly, it has
been affirmed that to fulfill women’s human rights, states must use all appropriate means to promote
substantive equality. To this end, the Committee recognizes that states may need to adopt temporary special
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measures “in order to bring disadvantaged or marginalized persons or groups of persons to the same
substantive level as others,”!! which may include “tak[ing] measures in favour of women in order to
attenuate or suppress conditions that perpetuate discrimination.”*?

One major element of women’s right to equality and nondiscrimination is their ability to exercise
reproductive autonomy—that is, to make decisions regarding whether and when to have a child without
undue influence or coercion. For women to enjoy reproductive autonomy, their options must not be limited
by lack of opportunities or results.*®* As such, it is crucial that women have access to reproductive health
services, and that those services can be accessed with their consent alone.'* In addition, reproductive health
services must “be consistent with the human rights of women, including the rights to autonomy, privacy,
confidentiality, informed consent and choice.”™®

1. The Right to Reproductive Health Care

The right of women and girls to access comprehensive reproductive health services receives broad
protection under all the major international and regional human rights instruments, including the CESCR,
which, under Article 12, recognizes “the right of everyone to the enjoyment of the highest standard of
physical and mental health.”*® The Committee, in General Comment 14, has clarified that the right to health
includes “the right to control one’s health and body, including sexual and reproductive freedom,”” which
“requires the removal of all barriers interfering with access to health services, education and information,
including in the area of sexual and reproductive health.”*® In order to comply with this obligation, therefore,
states are required to take “measures to improve child and maternal health, sexual and reproductive health
services, including access to family planning ... emergency obstetrics services and access to information,
as well as to resources necessary to act on that information.”*® In the absence of these services, women and
girls may experience unwanted and unsafe pregnancies and deliveries, possibly exposing them to life-
threatening complications.

A. High Incidences of Preventable Maternal Mortality and Morbidity (Articles 2 (2), 3, 10 (2), 12)
This Committee, as well as other treaty-monitoring bodies (TMBs), have framed the issue of maternal
mortality as a violation of women’s right to health and right to life,?’ and have repeatedly expressed concern
regarding the high maternal mortality and morbidity in Kenya. Particularly, during the review of Kenya in
2008, the Committee stated its “concern about the high maternal... mortality rates, the lack of adequately
equipped maternal health facilities and skilled birth attendance ... and de facto discrimination against poor
women, older women and women with HIV/AIDS in access to maternal health care” and recommended
that the government take concrete steps to address the problem.? Similarly, in 2011, the CEDAW
Committee expressed concern regarding the high maternal mortality and recommended the government
strengthen its efforts to reduce the rate and ensure that women, including those that live in rural areas have
access to health care facilities.?

However, the WHO reports that Kenya’s maternal mortality rate (MMR) has only decreased by 0.8% per
year since 1990—well short of the target rate of 5.5%—which has left Kenya far off track in achieving its
Millennium Development Goal target MMR of 175 deaths per 100,000 live births by 2015.2 Currently,
according to the same report, 400 Kenyan women and girls die per every 100,000 live births.?* In some
low-income urban areas, the estimated MMR s as high as 706 deaths per 100,000 births.?® Citing the 2003
MMR of 414 deaths per 100,000 live births and the 2008-09 rate of 488 death per 100,000 live births, the
government, in its current report to the Committee, stated that the “declining maternal health indicators are



worrying.”?® Although the current MMR has shown some improvement from the 2008-2009 rate, it has not
reduced significantly from the rate in 2003.

In order to reduce Kenya’s high maternal mortality rate, it is crucial that women have access to
comprehensive care throughout the antenatal, delivery, and postnatal periods. However, access to quality
maternity care remains a significant challenge, particularly for vulnerable groups of women, including low-
income women, women with lower levels of education, and those in rural areas. According to the 2014
Kenya Demographic Health Survey summary report (2014 KDHS), although nine out of ten mothers
reported at least one antenatal care visit,?” only 58% of pregnant women attend the WHO recommended
four or more antenatal care visits.?® Moreover, a woman’s geographic location has a significant impact on
her access to antenatal care: for example, 68% of women living in urban areas are more likely to attend four
or more antenatal care visits compared to 51% of those living in rural areas.?® Women with higher education
and those in a higher wealth quintile area are also more likely to attend the recommended antenatal care
visits than their counterparts.

Women also face challenges in obtaining quality delivery care; access to skilled providers during delivery
is markedly worse for lower income, less educated, and rural women.3! The 2014 KDHS notes that only
about 50% of rural women versus 82% of urban women obtain delivery assistance from a skilled provider
such as a doctor, nurse, or midwife.3? Similarly, only 30% of women in the lowest wealth quintile delivered
in a health facility compared to 93% of women in the highest wealth quintile.®® Further, while the WHO
recommends postnatal care starting an hour after giving birth for the first 24 hours in order to check for
complications,* only 51% of women receive a postnatal checkup within two days of giving birth.®
Disparities in access exist here as well: approximately 71% of women from the highest wealth quintile
received postnatal care within two days as compared to only 29% of women from the lowest quintile.*® In
its current report, the government admits that there are some challenges in the health sector including
“inadequate universal health coverage, inadequate budgetary allocation and improper resource use.”®

(i) Abuse and Neglect of Women Seeking Maternal Health Services in Health Care Facilities

During the review of Kenya in 2008, the Committee, recommended the state take measures to ensure that
all women have “access to skilled care free from abuse during pregnancy, delivery, postpartum, postnatal
periods."3® Nevertheless, according to a fact finding report conducted by the Center and FIDA- Kenya,
women who attend maternal health care services are frequently neglected and encounter systematic abuse
from health care professionals and staff.*® These findings were further documented in a 2012 national public
inquiry by the Kenyan National Human Rights Commission (KNHRC).*® Women who attend these services
often experience delays and a lack of adequate medical care. They also reported not being provided with
adequate information about health services and available procedures, or were denied services.* They
recounted rough, painful, and degrading treatment during physical examinations and delivery, as well as
verbal abuse from nurses if they expressed pain or fear.*? For example, women arriving at Pumwani
Maternity Hospital (PMH) recounted being told to find their own way to the delivery ward and to lift
themselves onto the maternity bed while they were in labor.*® The research also found delays in medical
care during labor or waiting for stitches after delivery, including being stitched without anesthesia, causing
women to endure excruciating pain.*

For instance, one woman, who gave birth at St. Mary’s hospital in Langata, was subjected to verbal and
physical abuse by a medical provider.*® During the delivery, the medical provider treated her so roughly



that she feared for her and her baby’s life. Since she was already in labor in an extremely vulnerable state,
she was unable to stop the abusive treatment. The provider further subjected her to terrible pain and
suffering by mutilating her genitals with a sharp object without her consent.*¢ She was unable to obtain
redress for the abuse and ill-treatment she suffered in the hands of the health care provider even though she
reported the incident to the police, hospital authorities, as well as the Kenya Medical Practitioners and
Dentist Board.

Another woman, who attended PMH, also recounted how hospital staff refused to assist her during labor
and one nurse told her to “stop pretending to be in pain.”*’ When her pain worsened, a staff member told
her to continue suffering because she was responsible for her own pregnancy.“® At night, when her pain
intensified, she had to crawl to the nurses for assistance, who, instead of helping her, mocked her and asked
if she was exercising.*® When her water broke, she had to walk to the delivery ward on her own and was
assisted by another patient who had just delivered her baby.>

In response to these egregious actions, the Center filed a case in the High Court of Kenya in 2012
highlighting the abuse that women face at health care facilities and seeking declaration that this treatment
amounts to a violation of their human rights.>! One of the petitioners in this case was mistreated and treated
inhumanly at PMH. Even though she was in labor and severely bleeding upon arrival, she did not receive
immediate care and was not taken to the operating room until two hours after her arrival.>? Due to the delay
in emergency care, her bladder ruptured after her caesarean section.> Her suffering was compounded by
the fact that her wound was infected and the stitching had been poorly performed.>* To make matters worse,
during the days following her caesarean section, she was detained because she was unable to pay her
hospital fees and was forced to sleep on a cold floor without any subsequent medical care.>® On September
17, 2015, the Court passed a decision and found that the rights of the women, including their right to health,
liberty and dignity, had been violated by the actions of the health care professionals at PMH and that they
were discriminated against based on their socio-economic status. The court also ordered the government to
pay monetary compensation to the petitioners for the damages they suffered as a result of these violations.

(ii) Hlegal Detention of Women in Health Care Facilities for Failure to Pay Maternity Health Care Fees
In addition to the inhuman and abusive treatment women face when seeking maternal health care, the fact-
finding report revealed that women in Kenya are often detained or denied access to services altogether when
they fail to pay fees in private and public health care facilities.*® In its most recent concluding observations
on Kenya, the Committee against Torture (CAT Committee) noted its concern about “the ongoing practice
of post-delivery detention of women unable to pay their medical bills, including in private health
facilities.”” The user fees for maternal health services reduces the likelihood that low-income, less-
educated, or rural women will be able to access essential health care since fees make health care
prohibitively expensive and inaccessible.>®

For instance, women are often barred from entering the hospital if they are unable to afford the admission
fee.5® Once women are admitted to the hospital, they may be denied essential or life-saving treatment if
they fail to pay the remaining balance of their hospital fees.®® In many instances, women who are unable to
pay the required fees for services rendered during their labor and delivery are detained at health care
facilities, often without postnatal care or basic necessities such as bedding and food for themselves and
their newborns.®! Both petitioners in the Center’s 2012 case, discussed above, were made to sleep on the
floor during their detention—one was even forced to sleep next to a toilet, which routinely flooded.®? The



internal and external mechanisms through which women can get redress for these violations of their human
rights are ineffective.5® Even when redress mechanisms are available, women often do not know about them
or lack the necessary information about how to access them.%* Accordingly, it is vital for the government
to immediately comply with the recent judgment from the High Court, confirming that the detentions are
human rights violations, by ensuring the detentions do not continue.

Inadequate Implementation of Presidential Directive on Free Maternity Care

As noted in Kenya’s current report,®® the government issued a Presidential Directive in June 2013, which
provided that all pregnant women would be able to “access free maternity services in all public health
facilities.”®® However, the government’s report fails to detail the steps that are being taken to ensure the
effective implementation of this declaration despite various reports indicating that serious problems with
implementation have prevented women from accessing quality maternity services in practice. According to
the KNCHR, hospital infrastructure and staffing cannot support the additional number of women who come
seeking free maternal health care due to this declaration,®” and the government has failed to allocate
sufficient additional resources to remedy this issue.®® Furthermore, there have been no clear guidelines set
by the government about how to implement the free maternal services. Although some facilities have
reportedly been given extra money to cover the influx of deliveries, others have remained uncertain of how
to balance the new policy of free care with their need to cover costs.®® In addition, although the government
has said that maternal health services would be free for women, in reality, not all costs associated with
giving birth have been eliminated.”” Women still have to purchase basic goods required for delivery, such
as cotton wool and the medications used to induce labor, straining their resources.” Other key components
of maternal health services, including antenatal and postnatal care, are also not covered under the
directive.’ Further, the Reproductive Healthcare Bill that was tabled in parliament provides for free
antenatal care,” but does not cover postnatal care or provide any guidance regarding implementation of the
Directive.

The declaration of free services has also not addressed the issue of abuse and mistreatment of women that
attend maternal health services; in fact, the situation may have worsened as health care staff attempt to cope
with an influx of delivery patients.” For instance, it was recently reported that a woman was forced to give
birth while standing at Nyeri Hospital because there was no nurse to attend to her, and the baby fell on the
floor and died from the impact.”™ The continued abuse following the Presidential Directive has been
challenged in a recent case filed by the Center at the Bungoma High Court where the petitioner was
neglected and abused by the hospital’s staff. She was not monitored while in labor and, when she was
unable to find a free bed in the delivery ward, she collapsed unconscious on the floor, where she gave birth.
When she subsequently regained consciousness, two nurses were slapping her face and shouting at her for
dirtying the hospital floor during delivery.™

B. Lack of Access to Safe Abortion Services and Post-Abortion Care
During the 20008 review of Kenya, the Committee expressed concern “about the high number of unsafe
clandestine abortions” and recommended the state “decriminaliz[e] abortion in certain situations, including
rape and incest.”’” CEDAW Committee, in its 2011 concluding observations, also urged the state to
“[plrovide women with access to good-quality services for the management of complications arising from
unsafe abortions and to consider reviewing the law relating to abortion with a view to removing punitive
provisions imposed on women who undergo abortion.” ® Similarly, in 2013, the CAT committee
recommended that the government “evaluate the effects of its restrictive legislation on abortion on women’s



health with a view to regulating this area with sufficient clarity” and amend its laws to allow abortion on
the grounds of rape and incest.”® Further, Kenya is a signatory of the Maputo Protocol of which Article
14(2) (c) obligates states parties to “protect the reproductive rights of women by authorizing medical
abortion in cases of sexual assault, rape, incest, and where the continued pregnancy endangers the mental
and physical health of the mother or the life of the mother or the foetus.”® However, in its report, the
government does not mention any efforts to bring its law in line with its human rights obligations or to
address the prevalence of unsafe abortions.®

In Kenya, unsafe abortion accounts for one-third of maternal deaths,®? which can be due to the numerous
barriers women face in accessing safe abortion services. The laws governing abortion in Kenya are not only
confusing, but also contradictory. While Kenya’s 2010 Constitution provides for abortion in situations
where a woman’s life or health is at risk,®® the Penal Code has not been revised to reflect this change.®
Therefore, a woman could still face prosecution for seeking an abortion in circumstances allowed under the
Constitution, such as when the pregnancy places her health at risk. Moreover, before its revision in 2014,
the 2004 National Guidelines on the Medical Management of Rape and Sexual Violence provided that
“[t]lermination of pregnancy is allowed in Kenya after rape” since it is allowed under the 2006 Sexual
Offences Act.®® Even though this statement was removed during the revision of the guideline in 2014, the
new guideline still provides that survivors of sexual violence have the right to “[a]ccess termination of
pregnancy and post-abortion care in the event of pregnancy from rape.”® Yet, neither the Constitution nor
the Penal Code have expressly provided for this exception, and the government has not clarified whether
this exception for rape applies under the 2010 Constitution. Further, although the proposed Reproductive
Health Bill would codify the life and health exception from the Constitution, the Bill places unnecessary
and likely unconstitutional restrictions on access under these circumstances. The Bill would require an
adolescent to get the consent of parents or a guardian to get an abortion where her life or health is at risk,®
which would violate her rights to life, health, and non-discrimination by putting her at heightened risk of
dying due to the denials or delays in access to safe abortion care.

In fact, the Ministry of Health worsened the confusion surrounding the legality of abortion by withdrawing
its 2012 Standards and Guidelines for Reducing Morbidity and Mortality from Unsafe Abortion in Kenya,
which provided guidance to medical professionals as to when they could perform abortion services under
the 2010 Constitution.® In addition, in 2014, the Ministry of Health issued a memo to all health care
providers stating that “abortion on demand is illegal” without clarifying the legal exception under the
Constitution.?® The memo further stated that it is illegal for health workers to participate in trainings on
either safe abortion care or the use of the drug Medabon for medical abortion.*® The memo threatened health
workers with legal and professional sanctions, even though trainings are essential to the development of
health workers’ skills in comprehensive and life-saving abortion care.

This lack of clarity in the legal framework and restrictions on safe abortion services compel women and
girls to resort to clandestine abortions, which are often unsafe and subject women to grave pain and
suffering. In its 2012 public inquiry, the KNCHR found that women resort to “crude methods,”
administered by unqualified persons to terminate pregnancies, due to the inaccessibility of abortion services
in Kenya.®* The KNHRC further concluded that restrictive abortion laws contribute significantly to high
maternal mortality and morbidity in Kenya.*? A 2013 study conducted by the Ministry of Health estimated
that nearly 465,000 abortions occur in Kenya each year.*® Approximately 120,000 women sought care in
health care facilities for unsafe abortion-related complications.®* One study found that up to 60% of all
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gynecologic emergency hospital admissions are a result of complications from unsafe abortion.®® It
concluded that the numbers of maternal death due to unsafe abortion is high.% At least 266 Kenyan women
and girls die per 100,000 unsafe abortions each year.®” The harshness of Kenya’s abortion laws most heavily
impacts young women®® and low income women—for whom the unintended pregnancy rate is highest®—
even where relatively safe abortion procedures are available, because the cost of these services often
exceeds these women’s financial resources.® In August 2015, a major newspaper in Kenya reported
multiple stories of women who experienced unsafe abortion services with grave consequences to their life
and health.’®* One such story is that of Beatrice, a college student, who procured an unsafe abortion and
suffered kidney failure and was paralyzed as a result.1%

In June 2015, the Center filed a case in the High Court of Kenya at Nairobi that challenged the Ministry of
Health’s memo and the withdrawal of the Standards and Guidelines. The case was brought on behalf of
four petitioners, including “Wanjiku,” a 15-year-old girl who had an unsafe abortion after an older man
coerced her into having sex with him. Feeling anguished and fearing rejection from her family, Wanjiku
decided to end the pregnancy but found safe abortion services to be unavailable. She was forced to seek
care from an unqualified individual who used a dangerous method and botched the procedure. Afterwards,
she started to vomit, bleed heavily, and swell—signs that her kidney was failing. However, when she could
not afford to pay the medical bills for post-abortion care, she was detained by the hospital and forced to
sleep on the floor. Doctors diagnosed Wanjiku with a kidney disease that requires regular dialysis, and
ultimately a kidney transplant. Two organizations—East Africa Center for Justice and Kenya Christian
Professionals Forum—have been granted permission to join the case as interested parties. The government
has also filed its response to the claims in the case and the Center is in the process of preparing a response.

Post-Abortion Care

Access to post-abortion care (PAC) is essential to protect health and lives of women following an unsafe
abortion—particularly in Kenya where the rate of unsafe abortion and resulting complications remain high.
For example, a hospital in Mombasa received at least 102 patients in need of PAC during a four month
period from late 2014 to early 2015.1° Moreover, a 2015 study found that 77% of Kenyan women seeking
PAC suffered from moderate or severe complications.’®* However, barriers to access to PAC create delays
in receiving essential treatment, which cause disproportionately higher rates of severe post-abortion
complications.1%

Reports by the KNCHR and the Center have revealed that women often delay seeking PAC due to fear of
the social stigma and legal risks associated with the procedure, including harassment by the police and
possible prosecution.'% Although the government has stated that PAC “is legal and not punishable by any
part of Kenya laws,”%" this declaration only offers protection to the health care providers and not to women
who seek PAC.1%® Further, delays in arriving at the health care facility and obtaining the right treatment are
endemic in Kenya as a result of “shortages in staffing, equipment, drugs, and poor attitude of health care
providers.”® These delays can have fatal consequences for women that present with treatable conditions.

Furthermore, medical providers may exacerbate the barriers women face in accessing PAC. Studies indicate
that medical personnel—particularly nurses—are inadequately trained, so women suffering from
complications may have to wait an extended period of time for a trained provider to attend to their medical
needs.!!* Medical providers may also make women feel like criminals instead of patients by insulting and
shaming them for having undergone abortion.''? Some medical providers may even be unaware that



providing PAC is legal 2 particularly after the Ministry of Health withdrew the Standards and Guidelines
which also provided guidance on the provision of PAC. Furthermore, the recording of PAC in a woman’s
medical history can expose her to harassment by law enforcement officials or family members,*4—a
predicament medical staff use to extort bribes from patients.*

C. Lack of Access to Family Planning Information and Services
In its 2011 concluding observations, the CEDAW Committee urged Kenya to “[s]trengthen and expand
efforts to increase knowledge of and access to affordable contraceptive methods throughout the country
and ensure that women in rural areas do not face barriers to accessing family planning information and
services.”'!® This is similar to the concern expressed by this Committee in 2008, about “the limited access
to sexual and reproductive health services and contraceptives, especially in rural and deprived urban
areas,”™'” and the recommendation for the government to “ensure affordable access for everyone, including
adolescents, to comprehensive family planning services [and] contraceptives.”*'® However, Kenya’s report,
despite acknowledging the recommendation of the Committee on family planning, does not discuss the

effort the government is making to ensure access to family planning information and services.!*°

A woman'’s ability to choose her preferred method of contraception is instrumental in enabling her to control
her own fertility and to decide whether and when to bear a child.!?® However, according to the 2014 KDHS,
only about half of Kenyan women (53.4%) are able to access modern methods of contraceptives,'?* an
increase of only seven percentage points from the 2008 rate. ?? A large portion of Kenyan women have an
unmet family planning need, which is defined as women who would like to delay their next birth by at least
two years or would like to cease childbearing, but are not currently using a contraceptive method.'? The
2014 KDHS found that although women from all demographic backgrounds have significant unmet family
planning needs,*?* the rate of unmet need falls precipitously as wealth increases with a rate of 29% unmet
need in the lowest wealth quintile and only 11% in the highest quintile.!? In addition, usage disparities are
even more pronounced by geographic area®? due to factors including inequitable regional distribution of
contraception and frequent stock outs. For example, only 3.4% of women in the former Northeastern
Province—a region with low socio-economic indicators—?"use contraceptives, whereas 70.4% of women
in the former Eastern Province and 72.8% in the former Central Province reported using contraceptives.'?®

These disparities in usage rates are due to a variety of barriers to women’s and adolescent’s access to family
planning information and services. Physical barriers to accessing contraceptives include public health
facility stock outs, inequitable distribution throughout the country, and costs associated with procuring
contraceptives, such as lost wages or transportation.? Despite the Ministry of Health’s policy that
contraceptives should be available free of charge, many government health facilities charge their patients
“user fees” for family planning services and some charge for the contraceptive method itself.** Moreover,
a woman’s preferred method of contraception is often unavailable!3! or may be too costly. Women also face
negative attitudes and stigma against contraceptive use from family or community members.**? Examples
include perceptions of young women who carry condoms as promiscuous, “sexually wayward,” or
“untrustworthy”; women’s husbands becoming angry when their wives begin using contraceptives; or
unmarried women feeling ashamed to obtain contraceptives.!3

Social stigma against the use of contraception is particularly problematic for adolescents, who are one of
the groups most vulnerable to experiencing discrimination in access to family planning services.** For
example, in the Center’s fact-finding report, one young woman recounted being turned away when she



attempted to get an intrauterine device. “[T]hey said no at the government facility. They said you are a
Muslim girl, you are going to burn in hell. She was a Muslim nurse and refused to give me
contraceptives.”*® Young people in Kenya also lack formal and comprehensive sex education,**® resulting
in misinformation about their reproductive health, including concerns about poor outcomes from using
contraceptives.’® These misconceptions lead to lower contraceptive use rates and a higher incidence of
unplanned and unwanted pregnancies.*

Access to Emergency Contraception

Many women and girls could prevent unplanned or unwanted pregnancies by using emergency
contraception (EC), a safe and effective method that can be used within 120 hours of unprotected sex and
a critical component of care for survivors of sexual violence.'*® Indeed, the National Guideline on the
Management of Sexual Violence in Kenya also requires that EC be available 24 hours a day for survivors
of sexual violence in all health facilities.’*° In Kenya, nine products of EC are registered,'*! and the MOH
broadly recommends its use for those “who have had unprotected sexual intercourse and desire to prevent
pregnancy.” 2 The Ministry of Health also has recognized that EC “is an important component of
adolescent reproductive health.”**® In addition, it is included in Kenya’s essential drugs list and the National
Family Planning Guidelines for Service Providers, which stipulates that EC should be provided without
restriction.'4

However, in practice, there are significant barriers to accessing EC. Consistent stock outs in pharmacies
and shipment delays prevent women and girls from reliably accessing the medicine.*> Some pharmacists
also decline to distribute EC altogether or refuse to dispense it without a prescription,*® although EC is
registered in Kenya as an over-the-counter medicine.*’ Despite the MOH guidelines that explicitly permit
EC’s usage for any unprotected sex, arbitrary refusals stem from the perception that the contraceptive is
only intended to be used by rape victims.}*® Moreover, adolescents are routinely denied access to EC for
arbitrary or discriminatory reasons such as “the person look[ed] young.”**® A 2014 study found out that
only 18% of women and girls surveyed in Nairobi have ever used EC.*° Private health care facilities may
not always offer EC either. For example, although facilities run by the Catholic Church or Christian Health
Association of Kenya provide services to survivors of sexual violence, they do not provide EC to these
individuals.’>! Women’s access to EC is an essential component of the full range of contraceptive options
that women must have—particularly for survivors of sexual assault and following unprotected sex—in
order to ensure their right to reproductive autonomy.*

1. DISCRIMINATION RESULTING IN GENDER-BASED VIOLENCE AND HARMFUL
TRADITIONAL PRACTICES AGAINST WOMEN AND GIRLS

Harmful practices, including physical and sexual violence, are manifestations of the inequality and
discrimination that women and girls encounter in their day-to-day lives. Gender-based violence has been
addressed in many of the concluding observations on Kenya issued by various treaty monitoring bodies.**3
The Human Rights Committee stated in its 2012 concluding observations that Kenya “should adopt a
comprehensive approach to preventing and addressing FGM, and gender-based violence in all its forms and
manifestations.”>* In 2008, this Committee also recommended that “the State party raise public awareness
of the need to abolish laws and customs which discriminate against women and adopt ... Gender Equality
and Affirmative Action Bills.”*%®



The Kenyan government noted in its report that it has passed and introduced various legislation to address
issues of gender-based violence, including the repealing of Section 38 of the Sexual Offences Act (No. 3
of 2006) which carried sanctions for false sexual violence allegations.**® However, the government also
acknowledges that “a number of gender facilitative bills including the marriage bills, have for years
remained unlegislated.”’” As a result, significant gaps remain in the legal and policy framework to address
violence against women and girls; the government must do more to effectively implement the existing legal
protections and ensure access to services for survivors of gender-based violence.

A. Sexual and Domestic Violence against Women and Girls

In its 2008 concluding observations, the Committee noted the high rate of domestic violence and “the low
number of complaints filed by victims.**® Despite this chronic underreporting, data from various sources
demonstrate that violence against women, sexual and otherwise, is prevalent in Kenya. In March 2013, the
Gender Minister reported that 32% of females in Kenya have experienced sexual violence.’® The 2014
KDHS shows that approximately 44% of ever-married women have experienced sexual or physical violence
by their husband or partner, 1 which is not a significant decrease from 2008-2009 KDHS where 47% of
ever-married women reported to having experienced such violence.®! In addition, roughly 28% women
aged 20-29 have experienced some form of violence in the previous 12 months preceding the survey.!6?
Furthermore, women who were divorced, separated, or widowed are more likely than their married
counterparts to report past experiences of sexual or physical violence.6®

Although the domestic legal framework in Kenya provides a mechanism for addressing violence against
women and girls,*%* this framework has a number of gaps. The passage of the Sexual Offences Act of 2006
represented an improvement over earlier laws on sexual violence, but still the government has not
implemented the Committee’s recommendation of explicitly criminalizing marital rape and domestic
violence.!® This is significant given that more than one in three female survivors of sexual violence report
that the perpetrator was either a current or former husband or boyfriend. 1%

In addition, survivors of sexual and physical violence lack access to needed services and face a number of
barriers that prevent them from receiving meaningful assistance from medical or legal professionals. These
barriers include a lack of comprehensive facilities where victims can report complaints and receive medical
treatment, including emergency contraceptives; a lack of awareness among sexual violence victims of the
services that are available; difficulties in proving sexual violence; and the high cost of obtaining services
after sexual violence.'®” Further, health care providers may lack adequate training or an understanding of
the appropriate medical and gender-sensitive response toward sexual violence.'®® In addition, many women
and girls are reluctant to engage in the justice system because the police often harbor negative attitudes
toward victims. Although designated ‘Gender Desks’ were established in some police stations to assist
victims of gender based violence, poor equipment and infrastructure, weak investigations, and inadequate
training have combined to undermine their effectiveness.'®® Therefore, women and girls who experience
violence are subjected to social stigma, humiliation, and bribe requests in police stations.® Legal assistance
is not readily available, which makes access to remedies daunting and disincentivizes the use of the legal
system for redress.!’

Sexual Violence against Girls and Adolescents, Particularly in Educational Settings

Violence and abuse against adolescents and girls is a pervasive problem in Kenya, with an even higher
prevalence than statistics suggest due to underreporting. Recent survey results show that one in three
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Kenyan girls experience some form of sexual violence before the age of 18.17? A household survey of more
than 3,000 young people aged 13 to 24 revealed that three out of four had experienced physical, sexual, or
emotional violence.1”® Of those who had experienced violence, six out of ten have been physically
abused.'’* Rape is rarely reported as a result of pervasive social stigma and a deep mistrust in police and
the criminal justice system.”> A 2012 UNICEF study determined that only 3% of sexually abused girls
received professional help in the form of medical, psychological, or legal assistance.!’® Sexual violence
against girls and adolescents is also a significant problem in schools and other educational settings.
According to a 2012 UNICEF study of women aged 18 to 24 who experienced unwanted sexual touching
before the age of 18, about 25% reported that the first incident took place in school.X’” A 2009 report by the
Kenya Teachers Service Commission (TSC) and the Centre for Rights Education and Awareness estimated
that 12,660 girls were sexually abused by their teachers in Kenya between 2003 and 2007, although the
report notes that 90% of sexual abuse cases go unreported.1’

In W.J. & Another v. Astarikoh Henry Amkoah & 9 Others, a case in which the Center submitted an amicus
brief, two adolescent girls were sexually abused by the Deputy Head teacher at Jamhuri Primary School in
Nakuru County, Kenya.!”® The High Court of Kenya at Nairobi not only found the teacher civilly liable for
sexual assault, but also determined that the government and Teachers Service Commission (TSC) handled
the case inadequately. The Court ordered the government to provide financial reparations to the two girls
and the TSC to update its guidelines to better handle sexual assault allegations.®® Although the TSC
circular, or employee guidelines, mentions disciplinary action for the sexual assault of students,® the
circular fails to indicate clear mechanisms for disciplinary action or provide sexual assault survivors with
psychological or essential health care.’®2 The Government of Kenya must ensure that the TSC complies
with order of the High Court to end the practice of “shuffl[ing abusive teachers] from one school to another,
and finally, content itself with dismissals.”*®® The Government must also follow the Court’s order to “put
in place an effective mechanism”®* to ensure that teachers are held accountable for any sexual abuse that
they commit against their students.

B. Female Genital Mutilation (FGM)

Female genital mutilation (FGM)—*"“the partial or total removal of the external female genitalia, or other
injury to the female genital organs for non-medical reasons™—% disrupts the natural functioning of girls’
and women’s bodies and leaves them susceptible to serious health risks including pain, shock, bacterial
infection, hemorrhaging, or death.'® FGM has been internationally recognized as a human rights violation
as “an extreme form of discrimination against women,” and violates the “rights to health, security and
physical integrity, the right to be free from torture and cruel, inhuman or degrading treatment, and the right
to life when the procedure results in death.”*®” In 2008, the Committee called on to the government to pass
a legislation to criminalize FGM, ensure implementation of the law and raise the awareness of the
community regarding the harmful effect of FGM.!® In its 2013 concluding observations, the CAT
Committee stated that Kenya “should redouble its efforts to eradicate the practice of female genital
mutilation, including through awareness-raising campaigns and by prosecuting and punishing perpetrators
of such acts. The State party should ensure that all measures to combat the practice comply with legal
safeguards.”&

Even though Kenya has implemented some parts of these recommendations by passing the Prohibition of
Female Genital Mutilation Act, 2011 and establishing an Anti-FGM Board,'* it has failed to take concrete
steps to effectively enforce the law, which is demonstrated in the very high rate of the practice: FGM is
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universal in Northeastern Kenya, where 97.5% of women have undergone FGM, compared with only 8%
of women in Nairobi.** Without a robust enforcement mechanism and equitable implementation across the
country, the Prohibition of Female Genital Mutilation Act will remain ineffective.

We hope that the Committee will consider addressing the following questions to the Government of
Kenya:

Maternal Health

1. What concrete steps is the Government of Kenya taking to reduce the high maternal mortality rate?
How does the government plan to expand access to quality health care throughout the duration of
a woman’s pregnancy, including antenatal, delivery, and postnatal care, including for low-income
women and those in rural areas?

2. What steps is the Government taking to effectively implement the Presidential Directive in order
to ensure all women have access to free maternal health care? What measures are being taken to
ensure that there are sufficient resources to properly implement the free maternal health care
program? How is the Government going to ensure that hospitals are equipped to deal with the
increased number of women seeking maternal health care services?

3. What measures are being taken to eliminate the practice of detaining women in both public and
private hospitals who cannot afford hospital fees after giving birth? How is the government working
to improve the training of healthcare providers about patients’ rights and eliminate the abuse and
neglect of women by medical and hospital staff? What steps are being taken to protect women and
girls from gender-based violence and abuse in healthcare facilities? How does the government
propose to ensure that women are able to report and seek redress for such abuses?

Unsafe Abortion and Lack of Access to Post-Abortion Care

4. What measures will the government undertake to review and clarify the existing abortion laws to
ensure that women have access to safe, legal abortion services and post-abortion care, as provided
under the 2010 Constitution? When does the Government intend to issue new guidelines clarifying
the circumstances in which health care professionals can provide safe, legal abortion services under
the 2010 Constitution? What steps is the Government taking to ensure that its abortion laws are
consistent with the international and regional human rights standards by allowing abortion in cases
of rape, incest, and fetal anomalies?

5. How will the government reduce the high levels of unsafe abortions in Kenya? What steps has the
government taken to ensure equal opportunities for rural and low-income women and adolescents
to receive respectful and comprehensive post-abortion care?

Access to Family Planning Information and Services
6. What is being done to ensure that women and adolescents have access to the full range of family
planning and contraceptive methods and information? How does the government propose to
improve awareness about, and the availability of, emergency contraception?

Physical and Sexual Violence against Women and Girls and FGM
7. What measures will Kenya take to ensure that victims of sexual violence have access to necessary
support services, including medical and legal resources? How will the government ensure that
health care professionals and police handle cases of sexual violence in a manner that is sensitive to
the needs of victims? What progress has the government made towards criminalizing marital rape
and domestic violence?
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8. How will the government ensure the implementation of the High Court decision holding teachers
accountable for sexual violence in schools? What steps is it taking to guarantee the TSC complies
with the order to rewrite the circular to ensure that disciplinary proceedings are effective and
uniform, and that survivors of sexual assault in schools receive the medical and psychological
support they require.

9. What concrete steps is the government of Kenya taking to effectively implement the Female Genital
Mutilation Act, 2011, particularly in rural areas, to eradicate the practice of FGM from Kenya?

Sincerely,
i fil ) O(\«jemq LUL.
== W= PN Reutorne
Evelyne Opondo Onyema Afulukwe
Regional Director Senior Legal Advisor
Africa Program Africa Program
Center for Reproductive Rights Center for Reproductive Rights
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