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Human Rights Watch welcomes the opportunity to provide input to the Human Rights 
Committee on Malawi’s obligations under the International Covenant on Civil and Political 
Rights (the “Covenant”). This submission focuses specifically on violations of the right to 
marriage based on “full and free consent” of the spouses, which are inconsistent with article 
23 of the Covenant. 

This submission is based on the Human Rights Watch’s March 2014, “I’ve Never Experienced 

Happiness,” Child Marriage in Malawi.  

Malawi has one of the highest rates of child marriage in the world. It is ranked eighth of the 
20 countries that are considered to have the highest rates of child marriage by the United 

Nations Population Fund (UNFPA).  On average, one out of two girls in Malawi will be married 

by their eighteenth birthday, according to the United Nations.  In 2010, half of the women 

(50 percent) aged 20 to 24 years were married or in union before age 18 (compared to 6.4 
percent of men); while 12 percent of women married before they were 15 (compared to only 

1.2 percent of men).  Data shows little to no change in child marriage prevalence for women 

since 2000, when it stood at 47 percent.  Child marriage prevalence in Malawi is also higher 

than the regional average for sub- Saharan Africa (37 percent).   
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Human Rights Watch has documented how the absence of clear and comprehensive 
marriage legislation affects the day-to-day lives of girls and women. We interviewed girls and 
women, as well as government officials, law enforcement officials including magistrates and 
police officers, traditional leaders, health workers, child protection workers, and social 
welfare officers. We found that the failure to require “full and free” consent to marriage, the 
absence of a clear minimum age of marriage consistent with international norms and 
standards, as well as gaps and inconsistencies in laws on child marriage create real 
challenges for girls to get help from forced marriages, in violation of national and 

international law.  

Malawi’s Constitution recognizes women’s right to full and equal protection under the law, 

and non-discrimination on the basis of their gender or marital status.  The constitution calls 

for legislation to eliminate customs and practices that discriminate against women.  Under 

article 22 of the Constitution, a person who is 18 years of age may enter into marriage 
without parental consent, while persons between 15 and 18 must obtain parental consent 
before entering into marriage. The Constitution does not prohibit marriage of children below 
15, but provides that the state is obliged merely to “discourage” marriages where either 

party is under age 15.  The 1903 Marriage Act, which sets 21 as the minimum age of 

marriage, also allows for marriage of children below 18 years with parental consent.   The 

Child Care, Protection and Justice Act does not provide for a minimum age of marriage nor 
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prohibit child marriages, but provides criminal penalties for those who force a child to 

marry.   

Human Rights Watch found that in practice, girls in Malawi are often married on attainment 

of puberty or before.  In some cases that we documented, girls aged 10 to 12 were married. 

As a matter of international law, older children have the right to participate in decisions 
about whom and when they marry as soon they have the maturity to understand the 

implications of their decisions.  But no matter what their age, the traditionally low status of 

children, especially girls, in many Malawian communities and entrenched cultural beliefs 
undermine their ability to oppose the wishes or opinions of parents, guardians, or 
community elders. Accounts from girls and women in our report show that families often 
force girls into marriage, including those who are lawfully old enough to marry under the 
Constitution. 

The government of Malawi has not enacted the Marriage, Divorce and Family Relations Bill, a 
comprehensive family law developed in 2006 that has stronger protections from child and 
forced marriage and provides 18 as the minimum marriage age. The absence of clear family 
legislation means that most matters relating to marriage, divorce, maintenance payments, 
and domestic violence are handled through customary procedures, which often discriminate 
against women. These customary procedures fail to protect girls against forced marriages or 
enable them to access justice for serious harms suffered.  

Malawi has rejected calls by the Committee on the Elimination of Discrimination against 
Women (CEDAW Committee) and the CRC Committee to increase the minimum age of 
marriage to 18. The CEDAW Committee has specifically addressed the need for Malawi to 
make every effort to raise awareness of and increase women’s access to healthcare 
facilities, to put in place measures to reduce maternal mortality by identifying and 
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addressing causes of maternal death and to eradicate harmful traditional practices and 

customs against women.  The CEDAW Committee called on Malawi to take all necessary 

measures to expedite the enactment of outstanding bills, including the Marriage, Divorce 

and Family Relations Bill.  The CRC Committee also addressed the need for Malawi to take 

legislative and awareness raising measures to prohibit and eradicate traditional practices, 
including child and forced marriages that are harmful to the health, survival and 
development of children, boys as well as girls, and the need to strengthen sex education 

and reproductive and mental health counseling services.  

Suggested Recommendations 

Human Rights Watch urges the Committee to make the following recommendations to the 
government of Malawi: 

 Revise the Marriage, Divorce and Family Relations Bill to include a provision that 
clearly establishes the requirement for full and free consent of both partners to a 
marriage. 

 Enact and implement the revised Marriage, Divorce, and Family Relations Bill. 
 Adopt a comprehensive approach to combat child marriage. Such an approach 

should be set out in a national action plan, and include legal reforms and 
programmatic initiatives that address the causes and consequences of child 
marriage, as well as protection for girls and women who seek redress through the 
justice system. 

 Carry out a nation-wide awareness-raising campaign to inform the public about child 
marriage, focusing on the rights of victims as well as the responsibilities of law 
enforcement, prosecution, and other relevant authorities. 

 Remove all gaps, including complex readmission procedures, for all married girls 
who wish to continue with education. 

 Provide regular training for police and prosecutors on their legal responsibilities to 
investigate and prosecute child marriage offenses. 
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