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Overview

1. This report provides an outline of some issues of concern with regate tstate party's
compliance with the provisions of the International Covenant @i &id Political Rights (the

Covenant) to assist the Human Rights Committee (the Committdrefirawing up the List of

Issues Prior to Reporting in advance of New Zealand's $igtiodic Report. There are ten
main sections below:

A. Information on Peace Movement Aotearoa;
B. The constitutional and legal framework: lack of protection for Covenant (igltisle 2);
C. Indigenous Peoples’ Rights (Articles 1, 26 and 27):
i. Foreshore and seabed legislation;
ii. Deep sea oil exploration and drilling, hydraulic fracturing (fracking) and mining
iii. Fresh water and the privatisation of state-owned assets; and
iv. Local government, the Treaty of Waitangi and indigenous peoples’ rights.
D. Rights of the Child: Child Poverty Action Group case (Articles 2, 24 and 26)
E. Social welfare reform agenda (Articles 2, 3, 24, 26)
i. Social Security (Youth Support and Work Focus) Amendment Bill 2012;
ii. Social Security (Benefit Categories and Work Focus) Amendment Bill 26d2; a
iii. Social Security (Fraud Measures and Debt Recovery) Amendment Bill 2013
F. Privatisation of prisons (Articles 2 and 10)
G. Deployment of electro-muscular disruption devices / tasersc{@stb and 7)
H. Developments in immigration policy and legislation (Articles 9 and 13):
i. Immigration New Zealand directive;
ii. Immigration Amendment Act 2013; and
iii. Immigration Amendment Bill (No 2) 2013.

l. Electronic mass surveillance and expansion of state surveillanie€Ar7)
J. Electoral (Disqualification of Sentenced Prisoners) Amendment Act Z01i6le 25)

2. Thank you for this opportunity to provide information to the Country Report Targle F
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A. Information on Peace Movement Aotearoa

3.Peace Movement Aotearoa is the national networking peace orgamisagistered as an
incorporated society in 1982. Our purpose is networking and providing iafiormand
resources on peace, social justice and human rights issuesnédubership and networks
mainly comprise Pakeha (non-indigenous) organisations and individinalsye currently have
more than two thousand individuals (including representatives of moretiealnundred peace,
social justice, church, community, and human rights organisations) on our nateihad list.

4. Promoting the realisation of human rights is an essential aspectr work because of the
crucial role this has in creating and maintaining peacefuesesi In the context of Aotearoa
New Zealand, our main focus in this regard is on support for indigenoukegeoaghts - as a
matter of basic justice, as the rights of indigenous peoples areufaaty vulnerable where
they are outnumbered by a majority and often ill-informed non-indigepopulation as in
Aotearoa New Zealand, and because this is a crucial area thbhgoerformance of successive
governments has been, and continues to be, particularly flawed. Aghdseaty of Waitangi
(the Treaty), domestic human rights legislation, and the irttenah human rights treaties to
which New Zealand is a state party, and the linkages among #resejportant to our work;
and any breach or violation of them is of particular concern to us.

5.0ur Report covers issues that are currently, or have been indhespecific focus of our
work. With regard to the sections on indigenous peoples’ rights, we evisitmphasise that the
comments which follow are from our perspective and observations as a Paketisatioyg we
do not, nor would we, purport to be speaking for Maori in any sense.

6.We have previously provided NGO reports to treaty monitoring bodied Special
Procedures as follows: to the Special Rapporteur on the Situatidtuman Rights and
Fundamental Freedoms of Indigenous People in200%he Committee on the Elimination of
Racial Discrimination in 20G7and 201% jointly with the Aotearoa Indigenous Rights Trust
and others, to the Human Rights Council for the Universal Periaglie®R of New Zealand in
2008, 2009 and 2018 to the Human Rights Committee in 260201Gand 2012; to the
Committee on the Rights of the Child in 2628nd 2011"; and to the Committee on Economic,
Social and Cultural Rights in 20'%fiand 2012,

7.Please do not hesitate to contact us if the Country Report Tasle Feguires any
clarification of any points in this report, or further information.

B. The constitutional and legal framework: lack of protecton for Covenant
rights (Article 2)

8.Since the Committee last considered the state party’s ediwstdl and legal framework,
there has been no progress towards better implementation of Covenant hightengtitutional
arrangements remain the same as described in the state partysstogihieeCommittee’s List of
Issues in 2010:

"Under New Zealand’s present constitutional structure, it remains open to Pariiaiom

legislate contrary to the Bill of Rights Act and the other lagjige protections set out
above and so to the Covenani."
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9.1n some respects however, the situation can be said to have woesetieristate party has
been implementing its particular political agenda by proposing amdeth&cting legislation in
short time frames under urgency, with little or no time for mubdinsideration or submissions;
has introduced major changes with human rights implications tsldéign at the final reading
stage by way of Supplementary Order Papers; the minimal poostgurovided by the New
Zealand Bill of Rights Act 1990 has been eroded; and the state party hasl éegistation that
removes the possibility of scrutiny or judicial review the courts for those affected by
discriminatory policy and practice.

10.Use of urgency The state party has made increasing use of urgency to gasatien; for
example, during the 49th parliament (December 2008 to October 2011)meatiavas under
urgency for 25% of the sitting tirfre 300 Bills were enacted during 266 sitting days, and:

“More disquieting, 30 urgency motions allowed the Government tarfadt-new laws
and deny the public an effective say on their content. The Video Camesill&oce
(Temporary Measures) Bill was the most contentious recent exaffiple.”

11.While we do not have access to figures for the use of urgendyei current session of
parliament (2011 - 2014), our impression is that it may have iretdasther since then - for
example, in just one sitting under urgency on 19 November 2013, 13 Bills vweyeegsed
through various stages: the first reading of three Bills (inclutirggwith major human rights
implications, the Parole Amendment Bill 2012 and Immigration AmerdrBill (No 2) 2013);
the second reading of two Bills; and the final reading of eighs,Biticluding the Social
Housing Reform (Housing Restructuring and Tenancy Matters AmendB#n2013 which,
among other things, made fundamental changes to eligibility for social housing.

12.Supplementary Order Papers (SOPs) The state party has introduced substantive
amendments with major human rights implications to legislatiorS@&s thus bypassing any
Select Committee consideration of, and public input into, proposed legislation.

13. One example of this practice is SOP 205" introduced to amend the Crown Minerals
(Permitting and Crown Land) Bill 2042immediately prior to its enactment in April 2013. The
SOP criminalised peaceful protest at sea and introduced peffaititbe captain of any vessel,
and anyone on board it, who enter$nan-interference zone for a permitted prospecting,
exploration, or mining activity” (regardless of whether such entry is intentional or
inadvertent’), or who interferes with any structure involved in suchvitgti The penalties
range from a term of imprisonment up to 12 month or a fin&1& 000 or $50,000 (for
individuals), to a $100,000 fine (for a body corporat®).

14.The legislation provides the following powers to “an enforaenadficer” - an employee
“of a government department, a Crown entity, or a local authofity’which can be used even
when there is only cause to suspect a person midhtteenpting to commit an offence”

(a) stop a ship within a specified non-interference zone and detain the ship:

(b) remove any person or ship from a specified non-interference zone:

(c) prevent any person or ship from entering a specified non-interference zone:
(d) board a ship (whether within a specified non-interference zone orwesieg, give
directions to the person appearing to be in charge, and require the pergorethis or
her name and address:

(e) without warrant, arrest a persoft.
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15.New Zealand Bill of Rights Act 1990 (NZBoRA) consistencyThe increasing speed with
which legislation is introduced and enacted has contributed teertieon of the minimal
protection provided by way of advice on the consistency of prdpteggslation with the
NZBoRA. For example, the advice provided on the Social Seqfayth Support and Work
Focus) Amendment Bill 2012 was on a draft of the legisl&tiand the advice on the Mixed
Ownership Model Bill 2012 (detailed in section C.iii below), whichadie has human rights
implications, consisted of two paragraphsthe first saying that the advice was provided on the
understanding that the Bill may be subject to further amendmefae hewas introduced to
parliament, and the second merely saying it appears to be conhsiste the rights and
freedoms affirmed in the NZBoRA, with no analysis.

16.Some other issues around the assessment of NZBORA consistenaggaitth to the role of
the Attorney-General, are included in paragraphs 22 to 25 below.

17.Removal of access to the courtsthe state party has enacted legislation that removes the
possibility of scrutiny or judicial review by the courts, aimd,some cases, also removes the
possibility of complaints relating to discrimination being made thhe Human Rights
Commission.

18.An example of this unfortunate practice is the New Zealand ®u&alth and Disability
Amendment Act 2018 - the state party’s response to the ‘Family Carers’ ¢Atiénson &
Others v Ministry of Health) regarding the discriminatory ppbad practice of the Ministry of
Health funded home and community support services. Parents and réamdéyptmembers
who provide these services to their adult disabled family mesvdrer not paid - solely on the
basis that they are related to the person requiring support - whbheeaame support provided
by a non-family carer is paid. The complaint of discriminati@s laid with the Human Rights
Commission in 2001; and in January 2010, the Human Rights Review TribuR&T{H
determined that the policy was unjustified discrimination ongtteeind of family status under
the NZBoRA® - a determination subsequently upheld by the High Court in Dece20iér’
and by the Court of Appeal in May 20%2

19.The New Zealand Public Health and Disability Amendment BillZp8013 was introduced
to parliament, read and enacted as the New Zealand Publid HedltDisability Amendment
Act 2013 on 16 May 2013, with no reason given for such extreme urgency. Tdlatiegisets
in law discrimination against family members providing carerétatives who require full or
part time care, as is evident from its Overview:

“reaffirms that people will not generally be paid to provide health services or disability
support services to their family members:

confirms that the Crown and DHBs [District Health Boards] may opgrand always
have been authorised to operate, policies in respect of family charallow payment
in certain limited circumstances, @low for payment at a lower rate than that for
carers who are not family members’[our emphasisf®

20.Furthermore, the legislation takes away the possibility of ramyedy for complaints and
civil proceedings alleging unlawful discrimination in respe€t policies on payment for
providing health and disability support services to family members. It:

“stops claims of unlawful discrimination being made concerning any cdreypexcept
for any claim that arises out of a complaint that was lodged withHim®an Rights
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Commission before 16 May 2013. A claim that arises out of such a commplaynt
proceed, but the remedy that may be granted is restricted to a declaratiahetgdlicy
is inconsistent with NZBORA?

21.Section 70E ‘Claims of unlawful discrimination in respectto$ Act or family care policy
precluded’ states that any ‘specified allegation’ that tghtrio freedom from discrimination
under the Human Rights Act and NZBoRA has been breached by the A@dt) by a family
care policy; or (c) by anything done or omitted to be done in compliancentended
compliance, with this Part or in compliance, or intended compliance, with a faméypcéicy”
cannot be the basis of a complaint to the Human Rights Commissionhangrdceedings
based in whole or in part on a specified allegation may be commencsshtinued in any
court or tribunal.”®*

22.The Attorney-General’'s Report on the consistency of the Nesladéd Public Health and
Disability Amendment Bill (no 2) with the NZBoRA (presented on the same day the
legislation was introduced then enacted) provides an excellerttatioa of the hazards of
having a government politician, rather than an independent body, respdosia$sessing the
human rights implications of proposed legislation. While the Repmets c¢onclude that the
limitation on the right to judicial review is an unjustified ifation, because the legislation
prevents any challenge on the lawfulness of a decision under theR¥W,Bhe Attorney-
General then voted in favour of enacting the Bill.

23.Rather than focusing on the human rights implications of the Billflmtiuman rights and
care needs of those with disabilities, the Report talkshefright of the Crown to set funding
policy for disabled carers® and seeks to justify the legislation in terms of the finaramat. It
includes the assertion that the cost of extending eligibilityp&yment in a non-discriminatory
manner would be too expensive, but does not supply any information abathe cost might
be or any analysis as to why that cost should not be incurred.

24.Even more concerning, the Attorney-General stdteslo not consider [the] courts
sufficiently deferred to the Crown’s vie¥f"and“l do not agree the prohibition at issue in the
Family Carers case was discriminatory’ Furthermore, the Attorney-General appears to be
saying it is not the role of courts to scrutinise legislation that hasnepltations:

“Decisions about how scarce resources are to be allocated msistergvith the Crown.
By their nature, courts must decide each case on the individual fatritsninof them.
With respect, they lack the institutional competence to consideatiye of competing
claims on public funds which government must contend with every day, actd wh
cannot be approved or dismissed in isolation. The enactment of thef Bilghts Act
was not intended to alter that®

25.This is an extraordinary statement given that most, if not aglisl&ion and government
policy and practice has cost implications. In any eventdfRBT and courts were ruling on the
matter of unjustified discrimination, not economic policy.

26.The New Zealand Public Health and Disability Amendment Aabhds the only recent
legislation that removes the possibility of scrutiny or judiceview by the courts; in its
submission for New Zealand’'s second Universal Periodic Revieavlaw Society provides
four further examples:
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* Environment Canterbury (Temporary Commissioners and Improved erWat
Management) Act 2010: Denies access to the Environment Court foeshieition of
environmental and resource-management matters in the Canterbury region.

» Taxation (Tax Administration and Remedial Matters) Act 2011: Reguaxpayers to
obtain the Commissioner of Inland Revenue's consent before commenooegdings
to challenge an assessment.

» Immigration Amendment Bill 2012: Would further restrict judiciaview of decisions
of the Immigration and Protection Tribunal.

e Canterbury Earthquake Response and Recovery Act 2010: Preveneghatib or
review of exercises of ministers' power to exempt, modifyextend provisions of
primary legislatior?’

27.In its submission, the Law Society also provided three exangblescent legislation that
enable enactments to be overridden by regulation, that is, whploveer the Executive to
override parliament, as follows:

» Immigration Amendment Bill 2012: Would empower the suspension of thegziage
of refugee and protection claims by regulation.

* Environment Canterbury (Temporary Commissioners and Improved erWat
Management) Act 2010: Enables the Minister for the Envirotneenhoose what law
will or will not apply to Commissioners appointed to replace that€bury regional
councillors.

e Canterbury Earthquake Response and Recovery Act 2010: Accordgekéinigde
powers to exempt, modify or extend provisions of primary lagesi, and prevents
challenge to or review of exercises of such power in the c8urts.

28.1t should also be noted that the state party enacted legislatioyekr that removes the right
of a party to be legally represented in the initial staggsafeedings before the Family Court -
the Family Court Proceedings Reform Bill 2612rhe imposition of significant fees and costs
for Family Dispute Resolution has been highlighted by the auviety as another aspect of the
new legislation which is of particular concétn

29.Consideration of constitutional issues The state party announced a consideration of
constitutional issues in December 2010, which was part of the November 2008riRbiatand
Confidence and Supply Agreement between the National Party aiMhtire Party; the Terms

of Reference were released in May 2011, and the state pppyinged a 12 person
Constitutional Advisory Panel to run a public discussion process in August'2011.

30.The Terms of Reference were comparatively restrictbeutiwhat could be discussed; for
example, the reference to the NZBoRA referred only to the ilociusf property rights and
possible entrenchméft(with no indication that full entrenchment is not currently duesi
because of the state party’'s commitment to the notion of parliamentaeyraqy).

31.Human rights were not referred to at all in the initial gyggaent strategy released by the
Panel in June 2012, although there was reference to human righéssoldsequent resources
published by the Pan&l.The Panel's report ‘New Zealand’s Constitution: A Report on a
Conversation’ was released in December 2013
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32.The state party has used the Consideration of Constitutional I$gudsflect treaty
monitoring body criticism of the current constitutional arrangemepéarticularly around the
status of the Treal} and stated in its second Universal Periodic Review natioegirt:
“Advancing the Consideration of Constitutional Issues process is a keyityprfor the
Government*®. There is no evidence to support that assertion, however, anghitkisly that
the process will effect any substantive change as there is n;eappammitment to anything
other than “continuing the conversation”.

33.When announcing the release of the report, the Deputy Prime Mistated“there is no
sense of an urgent or widespread desire for chatig@he extent of the state party’s failure to
ensure proper protection of the human rights articulated in thenatimmal instruments,
including the Covenant, the Treaty, and domestic human rights temisiaas well as the lack
of effective remedies for human rights and Treaty violations - would cleagigest otherwise.

C. Indigenous Peoples' Rights (Articles 1, 26 and 27)

34.As outlined in the information provided to the Committee in 2@04,0, 2011 and 2012 by
Peace Movement AoteafSaand the Aotearoa Indigenous Rights THysthe constitutional
arrangements are especially problematic for Maori becausectitiective and individual rights
remain unprotected from Acts of parliament and actions of theuixe. The rights of Maori
are particularly vulnerable as hapu and iwi are minority fagjsns within a non-indigenous
majority, and as the Committee is aware, there has beensst@et pattern of state party
actions, policies and practices which discriminate against Mealiectively and individually),
both historically and in the present day.

35.Underlying this persistent pattern of discrimination has been thiald# the inherent and
inalienable right of self-determination. Tino rangatiratanga (somewhalogous to self-
determination) was exercised by hapu and iwi prior to the aofuson-Maori, was proclaimed
internationally in the 1835 Declaration of Independence, and its cantte was guaranteed in
the 1840 Treaty.

36.In more recent years, self-determination was confirmed as a righk peoales, particularly
in the shared Article 1 of the two International Covenants, and inUthieed Nations
Declaration on the Rights of Indigenous Peoples (UN Declaratiomich the state party
announced partial support for in 2010 - where it is explicitly reraéid as a right for all
indigenous peoples. The Committee on Economic, Social and CultigtaisReferenced the
shared Article 1 in its 2012 Concluding Observations on New Zealandlatioreto its

recommendations on the inalienable rights of Maori to their landstotees, waters and
maritime areas, and other resourtes.

37.Allied to the right of self-determination is the right of indigenous peE own, develop,
control and use their communal lands, territories and resowasesdicated by the shared
Article 1 and articulated in the UN Declaration.

38.In addition, the UN Declaration includes the requirement that noidesigffecting the
rights and interests of indigenous peoples are to be taken withoutélee prior and informed
consent - a minimum standard that the state party has getdty as outlined by the examples
in the four sub-sections below. The provisions of the UN Datitar at Article 32 are
particularly relevant to these examples:
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1. Indigenous peoples have the right to determine and develop priorities and strategies fo
the development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous peoplesiednce
through their own representative institutions in order to obtain tfrele and informed
consent prior to the approval of any project affecting their landtenitories and other
resources, particularly in connection with the development, utitimadir exploitation of
mineral, water or other resources.

39.1t should be noted that while the state party regularly retethd Treaty as the founding
document of the nation, there is no reference to the Treaty {Dahstitution Act 1986 nor is it
a formal part of domestic law.

40.The Treaty is not legally enforceable against the legislatame, requires legislative
incorporation to be enforced generally. Even where the Treagasporated into legislation,
this does not guarantee protection for the rights of Maori - ihljrause of New Zealand's
tendency to minimise or ignore such provisions for political puyomed in part because the
rights and interests of other New Zealanders are generally gina@rity over those of Maori. In
addition, there are concerns about how local authorities approach stagitory Treaty
obligations, as outlined in sub-section iv below.

41.Furthermore, the Waitangi Tribunal’'s recommendations are not bindirfgedaxecutive or
the legislature, and are frequently ignored by the governmettieoflay. The courts have
generally refused to review the fairness of Treaty sedthdsnbetween iwi and hapu and the
Crown on the basis that they are political matters; and theegses and substance of Treaty
settlements, policy and practice cannot be legally challenged.

C.i. Foreshore and seabed legislation

42.As the Committee is aware, following the change of governmeB0@8, the state party
announced a Ministerial Review of the Act. The Review Panelrteg back in June 2009 and
recommended repeal of the Act, and a longer conversation with Maori todyslfarward that
respected the guarantees of the Treaty, as well as domestam hights legislation and the
international human rights instruments.

43.In response, in 2010, the state party issued a consultation documentwiRgvibe
Foreshore and Seabed Act 2004’ and held public consultation meetings, includimte@
number with Maori, on its proposals for replacement legislation.

44.1t should be noted that despite hapu and iwi representativealyclrejecting the
government’'s proposals, on the grounds that the replacement legisles not markedly
different from the Act, the state party nevertheless introdtivedegislation, the Marine and
Coastal Area (Takutai Moana) Bill, in September 2010.

45.The replacement legislation retains most of the discrimigaispects of the Foreshore and
Seabed Act as it treats Maori property differently from tifadthers, limits Maori control and
authority over their foreshore and seabed areas, and it alstiveffe extinguishes customary
title - all concerns expressed by the Committee about the Foreshore and Setabe10%*
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46.0f the 72 submissions to the Select Committee considering thth&ilcame from marae,
hapu, iwi and other Maori organisations, only one supported the?Bifl. addition, the
Hokotehi Moriori Trust, on behalf of the Moriori people of Rekohu (Gam Islands),
supported the Bill only in so far as it repealed the Foreshore eailae® Act and removed Te
Whaanga lagoon from the common coastal marine area.

47.Regardless of the fact that hapu and iwi did not generally suppdsilthi¢ was enacted as
the Marine and Coastal Area (Takutai Moana) Act 2Dafd came into effect in March 2011.

48.1n 2013, the Committee on the Elimination of Racial Discrimination (CERDgdsta

The Committee remains concerned that the Marine and Coastal Aralastdi Moana)

Act of 2011 contains provisions that, in their operation, may restrictuth@njoyment

by Maori communities of their rights under the Treaty of Waitangi, such as theipnovis
requiring proof of exclusive use and occupation of marine and coastal aigasut
interruption since 1840 (arts. 2 and 5)\nd ... urged NZ to continue to review the
Marine and Coastal Area (Takutai Moana) Act of 2011 with a view to faoilifghe

full enjoyment of the rights by Maori communities regarding the land and resources they
traditionally own or use, and in particular their access to places ofurall and
traditional significance™

49.As CERD identified, one of the provisions of the 2011 Act thdticts the full enjoyment

of human rights by Maori communities, is the test of “exclisise and occupation” of
foreshore areas since 1840 - as many foreshore areas belongingutcard iwi were

unlawfully taken or confiscated from the mid-nineteenth century timéilpresent day, this
provision represents a double injustice for those affected by such actions

50.Under the 2011 Act, hapu and iwi can apply for recognition of limitectoouary title’ or
‘customary rights’ by either: i) lodging an application directlythwthe government (with
applications accepted at the discretion of the Office of tyr&ettlements, andnothing
requir[ing] the Crown to enter into the agreement, or to entep inegotiations for the
agreement: in both cases this is at the discretion of the Croyym ii) application to the High
Court (not to the Maori Land Court which has specialist knowleddeezity matters). In both
cases, any application must be lodged before 3 April 2017.

51.The most recent information we have been able to obtain tighttee have only been 15
applications (from 10 applicant groups) for recognition agreementdingat negotiation, of

which only three have progressed beyond the preliminary appraisa-defermination phase:
all three began under the 2004 Act. There are 12 applicationsciagrition orders in the High
Court; all remain in the first phase (application). AccordintheoOffice of Treaty Settlements,
no determinations of customary title or customary rights have yet beer’nade

C.ii. Deep sea oil exploration and drilling, hydraulicfracturing (fracking) and
mining

52.Deep sea oil exploration and drilling Another example of state party breaches of Articles
1 and 27 relates to the state party awarding the Braziliacooipany Petrobras a five-year
exploration permit for oil and gas in the Raukumara Basin in June 2010.
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53.The Raukumara Basin is a marine plain that extends 4 and 110 kilorteetites north-
northeast of the East Coast of the North Island, located betWweerolcanically active Havre
Trough to the west and the active boundary of the Pacific andafasttectonic plates to the
east. The permit covers 12,330 square kilometres.

54.In 2011, a deep-sea oil survey ship, Orient Express, conducted ssismwaying in the

Raukumara Basin on behalf of Petrobras. Seismic surveyimmg tompressed air from the
surface to the seabed, and measuring the acoustic waves bouncintp lheksonar array
trailing 10 kilometres behind the Orient Express - can have ansadirapact on marine life,
especially marine mammals. The surveying took place duringedmwos of whale migration
along the East Coast.

55.Local iwi, Te Whanau a Apanui and Ngati Porou, did not give their esin® the
exploration permit being issued or to the seismic sifwelyich they are strongly opposed to:

This activity is being permitted in the rohe of Te Whanau a Apanui and Ngati Porou:

a. Without our agreement or consent,

b. In the face of strong opposition,

c. Contrary to the acknowledged mana of our hapu,

d. Contrary to agreements either entered into or being concluded with the Crown,
e. Without assurances regarding environmental standards and protection,

f. In breach of the Treaty of Waitangi, and the Declaration of the Righted@fenous
Peoples, and

g. Which detrimentally affects the lives, livelihoods and suna¥dhe communities of
Te Whanau a Apanui and Ngati Pordu.

56.The permit included permission for Petrobras to drill an explorateiyand the local iwi
were also strongly opposed to the possibility of an exploration wieldj lkilled off their coast.
The Deepwater Horizon oil and gas spill in the Gulf of Mexico in 20d@ieh threatened the
economic and cultural survival of local indigenous communritiesvas from an exploratory
well at a depth of 1500 metres, whereas the proposed depth forgdaitli exploratory well in
the Raukumara Basin ranges from 1500 to 3000 metres. In additidRatikemara Basin sits
on a major and active fault line, and there are frequeriiceraakes in the area. It is therefore a
particularly hazardous area in which to undertake any drilling activities.

57.When the seismic survey began, a flotilla of small boatellie/to the area to observe the
Orient Explorer and to protest its presence; in response, teepsidy sent two navy warships
and an air-force plane. On 23 April 2011, the skipper of the Te Whangarauitribal fishing
boat San Pietro, was arrested at sea and detained on a navywdssshing in Te Whanau a
Apanui customary fishing grounds approximately 1.5 nautical milesy dwan the Orient
Explorer. The arrest came the day after Maritime NZ withidiee exclusion orders that police
officers, assisted by the navy, had issued to boats in thaityiof the Orient Explorer the
previous week. (The charges against the skipper of the Te WhanganaiAishing boat were
dismissed on 26 July 2012, on the grounds that there was no jurisdictioastooa charge him
as the alleged offences had taken place beyond the 12 mile héatitabeyond the state
party’s jurisdictioi® - presumably one of the triggers for the state party’'s emanttof the SOP
No 205 amendments to the Crown Minerals (Permitting and Crown Larld@@i2 in April
2013, as described in section B above).
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58.In September 2011, Te Whanau a Apanui applied to the High Court foicajudview of
the Petrobras permit on the grounds that the state party: failgnutoferly consider the
environmental impact of Petrobras’ activities, as required by Realand’s obligations under
customary international law, the United Nations Convention on thedfahe Sea 1982, and
the Convention for the Protection of Natural Resources and Emnoinof the South Pacific
Region 1986; failed to properly consider the potential effects on marine wiilidlifed to factor
in the requirements of the Treaty, which should have included cogsuith Te Whanau a
Apanui; and failed to consider the iwi’s fishing rights and customaryctaiens to the area.

59.In December 2011, the High Court approved the application for the judkgiaw, and it
was heard on 5 and 6 June 2912t emerged during the court hearing that Te Whanau a
Apanui had asked for the Petrobras permit to be put on hold pending forasidoseabed
negotiations with the state party, but the then Minister oér§y and Resources, Gerry
Brownlee, said there was no connection between the negotiations and the perrsiieohdt.is

60. The application for judicial review was dismissed by the H@purt on 22 June 2012,
which highlights the inability of the constitutional and legal systo protect the rights and
interests of hapu and iwi. The following month, Te Whanau a Apanui lcalyegpeal against
the decision, on the grounds that the Minerals Programme for Petroletiroh the Minister

of Energy was legally required to follow - required considerationbe given to any
international obligations that were relevant in managing theolpatn resource; this must
include environmental considerations, and the Minister told the Hight Glwatr he did not

consider these before granting the permit. Another of the grounds forl apgeeadhe High

Court’s finding that the Crown did not breach its Treaty obligatiorduding duties of active
protection and proper consultation with iwi before awarding thenpeihere has been no
decision on the appeal to date.

61.1t should be noted that in 2011, in its replies to the Committee ondauc, Social and
Cultural Rights’ List of Issues, the state party assurec€Ctmamittee that it had consulted with
hapu and iwi in the area affected by the Petrobras permit and ihaommitted to effectively
engaging with them on the management of minerals and petréielimese assurances are at
odds with the facts relating to the Petrobras permit. In Decef@ir, Radio New Zealand
reported that:

“Court documents obtained by Te Manu Korihi show the Government denies it
unlawfully granted the permit. The papers show the legal team foMihister of
Energy and Resources s#yere was no obligation to consult with the iwi about the
granting of the permit to the Brazilian company, Petrobrd{dur emphasis]

62.Furthermore, it is clear that the free, prior and informed exanef Te Whanau a Apanui
was not obtained in relation to the Petrobras permit - when as&eduestion in parliament in
4 May 2011, the Acting Minister of Energy and Resources replied*no".

63. Although Petrobras withdrew from the Raukumara permit in Dece@®¥2, there is no
guarantee that it will not be issued to another oil company in future.

64.1t should be noted that the Raukumara Basin is not the only area Wéaeu and iwi are
concerned about off-shore and on-shore oil exploration and drillings @nthusiastic support
for the exploration industry and its aim to make New Zealand axporter of oil by 2039,
the state party has issued permits similar to that awarded tbRestfor areas covering most of
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New Zealand’s coastlin®. The Texas-based oil company Anadarko is currently undertaking
exploratory drilling at depths of 1400 and 1600 metres off the Taranakt, abespite
opposition from local hapu and iwi.

65.In October 2013, the new Environmental Protection Authority announcednttature,
hapu and iwi would be notified on oil companies’ plans to drilluedls off the coast of New
Zealand, but there would not be the opportunity for any submissions or hearing pfocess.

66.Hydraulic fracturing (fracking) : Hapu and iwi are similarly concerned about the impacts
of proposed fracking in their respective areas - for example, fan¥ a Apanui has indicated
their opposition to fracking in their territdfy other East Coast iwi have expressed coritess
have Taranaki hapgt

67.Furthermore, the City Council of Christchurch, the city devedtaly major earthquakes in
2010 and 2011, asked the state party to impose a moratorium on frackiagterbury until an
independent inquiry is carried out into its efféttsthe City Council and wider community is
understandably concerned about the risks of fracking near known and undetelttirdes and
the associated earthquake risk.

68. The state party refused the request from the ChristchurchOBiiwncil, with the Minister of
Energy and Resources stating there is no need for a moratorium because:

“I am satisfied that hydraulic fracturing is an appropriately regulatediaty in New
Zealand and | am not aware of any reason to justify a moratorium on thetyactiv
because of either environmental damage or the risk of inducing earthquakes.”

69.0n 28 March 2012, the Parliamentary Commissioner for the Envenh(RCE) announced
that preliminary investigation had showed a substantive casanfofficial investigation into
fracking and that it would be conducted later that Ye@he PCE released an interim report in
November 2012, and a further report is due this year. The state party hasihatmoratorium
in place pending the outcome of the investigation.

70.Mining : The state party has been inviting tenders for permiexpbore for “commercially
viable” metallic mineral deposits in different parts of t@untry®, including in Northland
where at least one iwi has stated it will not permit minexgloration to take place on its
land®, and on the East Coast where Ngati Porou has opposed Crown approviilenfriuning
exploratiorf’.

71.In September 2013, New Zealand Petroleum and Minerals announced wWwaitldt not
exclude Maori sacred sites from areas being tendered for petmiexplore for metallic
minerals’®

C.iii. Fresh water and the privatisation of state-owned assets

72.The state party’s approach to the partial privatisation of-staned assets provides another
illustrative example of its refusal to respect the rightself-determination and to seek and
obtain the free, prior and informed consent of Maori with regard dtiens that affect their
rights and interests.
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73.In early 2012, the state party confirmed it was preparing to rerfmwe state-owned

enterprises (SOEs) from the State-Owned Enterprises Act 8838 Act) in order to partially
privatise them as part of its “mixed-ownership model” (51%estatned, 49% privatised)
policy. It announced that the first SOEs to be partially prigdtisvould be the energy
companies Genesis Power, Meridian Energy, Mighty River Power, ahd Snergy New

Zealand.

74.While there was a high level of public opposition to this, thers particular concern
among Maori for two main reasons: in part because of the Tekatge in the SOE Act; and in
part because a high percentage of electricity here is genasaiteg fresh water (hydro
generation comprised 57.6% of all electricity generation in 2011) anthegawl resources
(13.4% in 2011), and issues around their control and use have never dliséactsrily
resolved.

75. With regard to the first, the SOE Act is one of the few piaafelegislation that has a
specific Treaty of Waitangi requiremer@gction 9 “Nothing in this Act shall permit the Crown
to act in a manner that is inconsistent with the principles offtieaty of Waitangij and also
provisions to protect existing and likely future claims relatingland currently in Crown
ownership (Section 27A-D). The level of Maori concern about theapgrivatisation greatly
increased when it appeared that Section 9 of the SOE Act would nioiclobded in the
proposed new legislation.

76.In response, the state party announced a process of “consultatibbriMaori on 27 January

2012, less than a fortnight before the first consultation hui (meetiag)held on 8 February.

The consultation document was not available until 1 February, alvedele the first hui. The

deadline for written submissions was only twenty-one days thiéectonsultation document was
released. Ngati Kahungunu, the third largest iwi, was left off thelindgi@sultation hui list.

77.The state party's original intention to keep the clause rel#ditige Treaty of Waitangi out

of the SOE sales legislation was publicly revealed on 2 Feb2@dr3, following the accidental

uploading of a draft document to the Treasury web3i®hen the final consultation document
became available, it did not invite comment on the desiralofithe SOE partial privatisation,

but only put forward three options: that the new legislation includause similar to Section 9
of the SOE Act, that it should have a more specific Treatyaitangi clause, or that it should
have no Treaty of Waitangi clause at all.

78.0ur written submission on the document, included the following commemtghe
consultation process, which we include here as a summary of some of the riskwastt

“The repeated statements from various government politicians imgicahat the
decision to go ahead with the SOE privatisation has apparently already rhade
regardless of what is said during the consultation, illustrate itlesarly not even a
proper consultation, let alone the negotiation that the Treaty requires.

We note in this regard that Section 9 of the SOE Act requires tbenCto act
consistently with the principles of the Treaty - such principlessaid to include good
faith and partnership, active protection, and a principle of redress. Nbnieese have
been met by this consultation process.
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In addition, the government has not met its obligations under internationaivitw
regard to the minimum standards of behaviour expected of states rirrelagionship
with indigenous peoples ...

Free, prior and informed consent requires the government to approagh and iwi
with an open mind as to the possibilities on any decision that may #féactands,
resources, rights and interests - not with a pre-determined agenda thieev@derlying
decision, privatisation of state owned assets, has already been ffade.”

79.With regard to the matter of control and use of fresh water amith@renal resources, on 7
February 2012 (while the “consultation” process was underway), thei l@aancil and ten
hapu lodged an urgent application with the Waitangi Tridtirfal a hearing into the SOE
privatisation on the grounds that the Crown has breached the oféMtgitangi since 1840 by
failing to recognise Maori control and rangatiratanga over fregsher and geothermal
resources, and has expropriated these resources without Maori consemhpensation. In
response, the Prime Minister announc#loe government is going to sell shares in state-owned
energy companies regardless of Maori oppositién”

80.In early March 2012, the state party tried to have the applicatismisse®, but on 28
March 2012, the Waitangi Tribunal agreed that the urgent hearing shouldegd. aVhen
deciding to proceed, the Tribunal reportedly held that if the g@ate “proceeds with its
proposed asset sales without resolving these claims the clainranikedy to suffer imminent,
significant and irreversible prejudice®®

81.In the interim, the state party introduced the new legislatire Mixed Ownership Model
Bill 2012 - on 5 March 2012, and following its first reading on 8 March, the Bill wageeféo
the Finance and Expenditure Select Committee. While the Mixed SkpeModel Bill did
include the provisions of Sections 27A-D of the SOE Act, andSth& Act Section 9 clause
“Nothing in this Part shall permit the Crown to act in a manner tisainconsistent with the
principles of the Treaty of Waitangi (Te Tiriti o Waitandn)’the latter is followed b$yFor the
avoidance of doubt, subsection @Des not apply to persons other than the Crofin.”

82.In the state party’s information sheet on the new legislatios aithdlition was explained as
follows:

“The Treaty is an agreement between the Crown and iwi. Therefasejot possible to
bind non-Crown groups to Treaty provisions. Under the SOE Actpsezapplies only
to the Crown, and not to the SOEs themselves. Similarly, the Ttaasg ¢n the Public
Finance Act will apply to the Crown and not to the mixed ownershigaoies or

minority shareholders®”

83.This argument is based on faulty logic because if the statg ipagbing to divest itself of
responsibilities by giving up full control of state owned assbien it needs to do so in a way
that ensures Maori rights and interests under the TreatyaitbMgi are protected. Requiring
third parties to act consistently with the Treaty of Waitamgilld not make them parties td*it.
Furthermore, if the state party is retaining 51% ownership ofdh®anies created by the new
legislation, then surely those companies must be subject to Treaty pravisions

84.Public submissions on the Bill were due on 13 April 2012 - only 9 of the 1,448ssibns
received were in favour of it, while 98.1% were oppdSed.
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85. Before the Select Committee considering the Bill had even rebbaek to parliament, the
state party was already setting in place the regulationshéonéw mixed ownership model
companies, for example, gazetting the Securities Act (Mixed GipeModel Companies,
Crown Pre-Offer) Exemption Notice on 24 April 2012 with an entry fatoe date of 26 April

2012.

86.0n 30 May 2012, after only one of hour of deliberation following a rushecgsaaf oral
submissions, during which most submitters were allocated a fiveteniime slot, the Chair of
the Finance and Expenditure Select Committee (a governmentcipn)it unexpectedly
announced that deliberations were complete, and the Bill wasedgmatk to parliament on 11
June 2012 (five weeks before the Select Committee report was due).

87.The Mixed Ownership Model Bill was divided into two Bills on 21 June 20tz Public

Finance (Mixed Ownership Model) Amendment Bill 2012 and the ®atred Enterprises
Amendment Bill 2012 - both passed by a 1 vote majority on 26 June 2@l Peceived Royal
Assent three days later.

88.The Waitangi Tribunal (the Tribunal) held its Stage | hearingstimt National Freshwater
and Geothermal Resources Inquiry (WAI 2358) from 9 to 16 July and 19 fwml2®012.
During the hearings, the Prime Minister continued to make publienséaits to the effect that
the state party may ignore the Tribunal’'s finding and continue \wéhfitst sale, of Mighty
River Power, in November as planri@dn addition, the state party put pressure on the Tribunal
to issue its findings by 24 August 261 2resumably so it could proceed with the Mighty River
Power sale.

89.0n 30 July 2012, the Tribunal issued an Interim Direction to tleevQistating their initial
conclusion:

" ... that the Crown ought not to commence the sale of shares in ahg dlixed
Ownership Model companies until we have had the opportunity to completepaut
on stage one of this inquiry and the Crown has had the opportunity to givepbis,
and any recommendations it contains, in-depth and considered examirfation."

90.The Tribunal released the pre-publication edition of its Stagtetitm Report on 24 August
2012 (the final Stage | report was released on 10 December 2012). In the Le#nsmiital to
the Prime Minister and other appropriate Ministers of the @rawe Tribunal said, among
other things:

"In our view, the recognition of the just rights of Maori in their @abodies can no
longer be delayed. The Crown admitted in our hearing that it has knownsef ¢cte@ms
for many years, and has left them unresof®dnd that‘Although the claim was filed
in February 2012, it is but the latest in a long series of Maori claims to legalgnition

of their proprietary rights in water bodies, many of which date backdonineteenth
century.”

91.The Tribunal concluded that:
"If the Crown proceeds with its share sale without first creating an aigmeechanism to
preserve its ability to recognise Maori rights and remedy their bretlee Crown will

be unable to carry out its Treaty duty to actively protect Maori pitypeghts to the
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fullest extent reasonably practicable. Its ability to remedy-feeihded claims will also
be compromised. We find in chapter 3 of this report that the Cralivhenin breach of
Treaty principles if it so proceed&*"

92.The Tribunal recommended:

“that the Crown urgently convene a national hui, in conjunction with iadégs, the
New Zealand Maori Council, and the parties who asserted an interest inldims, to
determine a way forward. In our view, such a hui could appropriately be held at
Waiwhetu Marae. We recognise the Crown’s view that pressing akiéfadhe sale is
urgent. But to do so without first preserving its ability to igguee Maori rights or
remedy their breach will be in breach of the Treaty. As Crosumsel submitted, where
there is a nexus there should be a halt. We have found that nexus tmeRkestnational
interest and the interests of the Crown-Maori relationship, @®mmend that the sale
be delayed while the Treaty partners negotiate a solution to this dileffima.”

93.The state party rejected the Tribunal's recommendation for ianaathui, and instead
embarked on a five week pseudo consultation process on the possibgitysbares-plus”
arrangement for hapu and iwi, one of the possible ways forward sedd®gtthe Tribunal,
even though the Tribunal had pointed tndt all of the affected Maori groups want sharé%”

Prior to and during this procesthe Prime Minister described the “shares-plus” concept as
fundamentally flawed’ and made comments to the effect that the state party was only
undertaking the “consultation” to demonstrate it was “acting in godia’ fefiould the matter be
taken to court.

94.0n 13 September 2012, a hui organised by Maori, which was attendedréytiran 700
Maori representing hapu and iwi, as well as Maori urban authorétites other Maori
organisations, passed a resolution calling on national negotiations tplaakebefore the sale
of shares in state-owned power companies, and resolved to fundoa ®louncil court
challenge if the issues of proprietary rights over water wereetitéc before the sale of Mighty
River Power? Following the hui, the Prime Minister said that there wouldnbenational
settlement of water rights and subsequently commented ttaori had more positions on
water than Lady Gaga had outfit$®

95.0n 15 October 2012, the state party announced there would be no furtheratimmswulith

hapu and iwi, and an Order in Council on 23 October would remove Mighty Roweer from

the SOE Act and bring it under the Public Finance Act (as amendddebijublic Finance
(Mixed Ownership Model) Amendment Bill 2012) to prepare it for sate.

96.0n 19 October 2012, the Maori Council sought a judicial review in tga Bourt of some

of the state party’s decisions around the partial saleaté-stivned assets, and the Waikato
River hapu Pouakani (which had obtained a Supreme Court decisamglthe way for them

to claim ownership of parts of the Waikato River earlier in 20difipated legal action to block
the Order in Council®® On 22 October, the High Court set a November date for the Maori
Council hearing, and the state party put the Order in Council on hold.

97.During the three-day High Court hearing in November 2012, the Maori Cqjoingd by

the Waikato River and Dams Claims Trust and the Pouakani Claims$) $ought to challenge
three key decisions made by the Crown
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(a) the direction by the Cabinet to the Governor-General to bring orttefby Order in
Council the State-Owned Enterprises Amendment Act 2012. This hasffebe of
changing the status of Mighty River Power (‘MRP’) from a Stats€ Enterprise
(SOFE’) to a Mixed Ownership Model (‘MOM’) company;

(b) amending the constitution of MRP (and later the other SOE comparigs) w
currently requires 100 per cent of the shares to be held by themCthrough the
relevant Minister, to permit 49 per cent ownership by private persons; and

(c) offering for sale and selling up to 49 per cent of the shares in MRP.

The Maori Council contended that, with respect to each decision, the Crastraot in
a manner that is not inconsistent with the principles of the TrehWvaitangi. This
argument was premised on the decisions being subject to the Treatiypleis provision
in either s 9 of the SOE Act or s 45Q of the Public Finance Amendxoericcording
to this argument, ministerial action would be inconsistent tighTreaty if the Crown
did not first implement protective mechanisms to provide for rediad protect Maori
proprietary rights to water and geothermal resources before making aryedhtee
decisions.”®

98. The Maori Council also argued that:

there was inadequate consultation in relation to these decisionshwias inconsistent
with the principles of the Treaty; the Crown made an error ofdguwaking into account
the idea that “no-one owns the water” when deciding whether itsorzstwere
consistent with Treaty principles; the Crown'’s failure to wartthe completion of both
stages of the Waitangi Tribunal inquiry was unreasonable; it was an erracobf law
to conclude that a sale of 49 per cent of the shares of MRP would motdresistent
with Treaty principles; the intention to proceed with the sakhafes was a breach of a
legitimate expectation held by Maori that the Crown would act wtithost good faith
and actively protect Maori interests; and that the Crown had breadiedeguirements
of natural justice by proceeding with the sale of shares before M&oms to the water
and geothermal resources could be properly heard.

The Waikato River and Dams Claims Trust also argued that the Cralegision to
proceed with the sale of shares in MRP is a breach of s64(3) dVtikato-Tainui
Raupatu Claims (Waikato River) Settlement Act 2841.0.

99.While the High Court hearing was underway, the Prime Ministel isaparliament that
there would be no negotiations, even if the Maori Council action was succéssful.

100.The High Court decision, released on 11 December 2012, found in favour of the state party,
ruling that none of the decisions taken by the Crown to advéwecsale of those shares were
reviewable, that is, those decisions could not be reviewed bgotings; and that even if the
decisions were reviewable, none of the grounds for review that argreed by the Maori
Council would succeetf® Rather a contrast to the findings of the Waitangi Tribunal, which is
after all, the specialist Permanent Commission of Inquityarged with making
recommendations on claims brought by Maori relating to actions asams of the Crown,
which breach Treaty of Waitangi.
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101.0n 18 December 2012, the Maori Council was given leave to appeal ik®uleand the

case was considered by the Supreme Court on 31 January and 1 y@bdgar The appeal
bypassed the Court of Appeal at the request of the Crown, asnexpbley the Supreme Court:
“The appeal from the High Court is brought directly to this Court atrdguest of the Crown
to meet the time constraints it has in finalising the IPO and riegliap to 49 per cent of the
value of Mighty River Power for important government purposgs.”

102.Although the state party demanded the Supreme Court decision by Léfyeltine Court
resisted such unseemly political interferefitand released its judgement on 27 February 2013.
While confirming that'the mere transfer of the companies from the State enterprigmeeto

the mixed ownership model regime does not alter the Crown’s obligatib act in accordance
with the Treaty'%°, among other things, the Supreme Court nevertheless dismissed the appeal.

103.To conclude this sorry saga, in keeping with its clear determinatiggo ahead with the

asset sales regardless of opposition from hapu and iwi, to undeattiee than to respect and
protect their rights and interests, and in an apparent attemptctediisthe decision of the

Supreme Court before it had even heard the appeal, there werns iagdecember 2012 that
the state party had asked Crown Law to look into the possibitfiehallenging the Chief

Justice being on the full-court panel that would consider the appeatjwesting her to recuse
herself from it, on the grounds that prior to her appointment she had acted for th€Maunil

in several cases in the late 1980s through to the mid-1890kere was no similar suggestion
that other Supreme Court judges might recuse themselves on the gitmaintfey have acted

for the Crown in the past, not even in the case of one who wast&@elaneral for 11 years

before he became a judge in 2000.

104.1t should be noted that there are other issues with the Mixed iSwpeviodel Bill - for
example, the SOE Act included a social responsibility claupairieg every SOE to béan
organisation that exhibits a sense of social responsibility by haegard to the interests of
the community in which it operates and by endeavouring to accommodateamirage these
when able to do so'*! There is no social responsibility clause in the new legislation.

105.In addition, the new companies created by the legislation have beeve® from the

ambit of the Ombudsmen Act 1975 (which provides a mechanism fomtestigation of

complaints about administrative acts, decisions, recommendatiormsrassions of central and
local government agencies, including SOEs, by an Ombudsmanheart@fficial Information

Act 1982.

C.iv. Local government, the Treaty of Waitangi and indigenous @oples’ rights

106.In the information provided to the Committee in 2010, we included &oseon
participation in local government - at that time an issue aftgreblic concern due to the state
party's amalgamation of the eight local authorities in theewiluckland region into one
unitary authority - and the specific matter of Maori representationeondtv authority.

107.The Royal Commission on Auckland Governance had recommended thabéhéreee
seats for Maori on the unitary authority - two elected by goter the Maori roll and one
appointed by a forum of iwi representatives. However, on 24 A&, the Prime Minister
announced there would be no Maori seats on the authority, even though ttieCaieittee
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considering the options was not due to report back until 4 September 20@@emature,
politically expedient decision that was widely condemttéd.

108.Since then, an Independent Maori Statutory Board (IMSB) hasdstahlished, chosen by
representatives of nineteen hapu and iwi in the regioAmong other things, the IMSB has a
statutory obligation to assist Auckland Council to act in accordanitestatutory provisions
referring to the Treaty.

109. As part of its work programme, the IMSB commissioned an independesaityTof
Waitangi Audit by PricewaterhouseCoopers to assess the Coyeriftamance in accordance
with statutory references to the Treaty and its statutory redplotress to Maori.

110.The Treaty of Waitangi Audit was released in March 2012, andiged a rating in ten
areas: 1. Knowledge of obligations; 2. Policies; 3. Processegn®ysind Data; 4. Roles and
Responsibilities; 5. Decision Making; 6. Consultation and Engagement; 7. Capaditgining
and Awareness; 9. Communication; and 10. Monitoring.

111.In four of these areas (knowledge of obligations; policies; consultand engagement;
and capacity), the Audit found significant weaknesses or gapshvare almost certain to
compromise Maori legislative rights; and in the other saunfl serious weaknesses or gaps
which are likely to compromise Maori legislative rights.

112.1t should be noted that Auckland Council has expressed a willingness wsadtese
deficiencies. However, this raises obvious questions about teepstdy’'s own performance in
relation to its statutory responsibilities to Maori (we suspectational audit would reveal
similar deficiencies), and also around how it is communicating thesgeonsibilities to local
authorities.

113.At the end of 2013, Te Puni Kokir{the Ministry for Maori Development) released the
results of a survey into how iwi and hapu are involved in natasalurce management by local
authorities through processes such as the Resource Management Atk 1991

114.The survey found there is a tendency for local authorities ®epre their own authority
and status, and to relegate Maori participation in decision makirg minor role'®. Key
challenges include: a poor attitude towards engaging with iwigu, @ both, including a lack
of willingness to engage; a lack of commitment to Treaty of &git policy and practice;
issues around local authorities dominating agenda setting and avelof iwi influence and
representation in decision-making; a low level of understanding abwwtnd hapu, and of
cultural issues including relationships with the land, rivers and #@& and unrealistic
timefrarqle73 with decisions having to be made more quickly than freeita of iwi and hapu
permits.

115.As with the Treaty of Waitangi audit, the Te Puni Kokiri survaiges questions around
how the state party is communicating Treaty responsibilities to local #igbor

D. Rights of the Child (Articles 2, 24 and 26): Child Povey Action Group case

116.In 2010, the Committee noted that laws adversely affecting thegtian of human rights
have been enacted by the state party, notwithstanding their beiogsistent with the
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NZBoORA, and restated its recommendation that victims of violatwdr3ovenant rights should
be provided with access to effective remedi&siNe provide here an example of a legal
challenge taken with respect to a violation of Covenant rigatated to child poverty, which
demonstrates that such remedies are not easily accessible.

117.In 2002, a complaint was laid with the Human Rights Commission b{Zkhid Poverty

Action Groug'® regarding the discriminatory nature of the In-Work Tax CrdWMT(C) - part

of the Working for Families (WWF) package - which is availabldamilies whose income
comes from paid work, but not to families receiving social welfare asststanc

118.1t should be noted that an estimated one in five children in Aoté&dewaZealand live in
households with an income below the poverty'fihe one third in a household with income
from paid work, and two-thirds in households reliant on social sgcttiin 2009, the OECD
reported that:

New Zealand government spending on children is considerably less th&DE®GB
average. The biggest shortfall is for spending on young children, where &bdand
spends less than half the OECD aver&ge.

119.New Zealand performs poorly in a number of indicators when ranked adgansther
OECD countries, for example, ranked 21st (out of 30) on material watl-lber children, and
29th on health and safets?

120.As mentioned above, the Child Poverty Action Group case began in 2@Daftar six

years of legal wrangling and attempts by government lawyerjpoitsproceedintf?, it was

considered by the HRRT in 2008. The HRRT ruled that the IWTC guegcklid constitute
discrimination with significant disadvantage for the children concerned

(192) We are satisfied that the WFF package as a whole, and theligfigides for the
IWTC in particular, treats families in receipt of an incomstée benefit less favourably
than it does families in work, and that as a result families thaéwed are dependent
on the receipt of an income-tested benefit were and are disadvantagegkah and
substantive way. (Human Rights Review Tribunal, 2688)

121.However, the HRRT also found that the state party had proveddibérimination was
justified.

122.The state party appealed the HRRT’s finding that the IWTCsderidninatory, the Child
Poverty Action Group appealed the finding that such discriminatigusiffied, and the case
moved on to the High Court where the appeal was heard in SeptembefT28Xdhild Poverty
Action Group argued that the IWTC package is inconsistent witlrigie to be free from
discrimination on the grounds of employment status, guaranteed in ZBoRM\, as it

unlawfully discriminates against children on the basis of their parentk’ staius.

123.Following the hearing, the High Court, like the HRRT, ruled that METC is
discriminatory in part, but said that this discrimination coulduséfjed because the purpose of
the IWTC is to incentivise parents into paid wofk.

124.In November 2011, the Child Poverty Action Group filed an applicatioreford to appeal
the High Court decision in the Court of Appeal, arguing that while th@dWaims to

Peace Movement Aotearoa, January 2020 / 45



incentivise parents to enter paid work, beneficiary familiesieligible for the IWTC even
when paid work is not available, or when parents cannot meet the W6FICrequirements
because of their child-caring responsibilities, disability mkreess. The state party’'s own
estimates are that only 2% to 5% of beneficiary familiesable to leave the benefit and obtain
the IWTC (by getting a job or starting a relationship with domdsy who is in paid work), yet
the IWTC excludes the entire group of beneficiary parents and ¢hédren - more than
200,000 children are affected by this discrimination, and they angottrest children in New
Zealand™*’

125.The High Court turned down the application for leave to appeal in 2012, ar@hilde
Poverty Action Group therefore filed an application directly wite Court of Appeal for
special leave to appeal the High Court decision - the speais ® appeal was granted on 17
July 2012.

126.The Court of Appeal heard the case in May 2013, and released its prigemAugust
2013%8 Although the Court stated beneficiaries with children are maditedisadvantaged by
the IWTC™®, and concluded that the policy is prima facie discriminatorgime[i]t takes as
an operative characteristic a prohibited ground of discrimination and resnlta lack of
comparable gain to beneficiaries with childréf® it nevertheless found théhe off-benefit
rule is gljustified limit on the right to freedom from discrimination on the graimmployment
status™".

127.Given the apparent inability of the courts to provide a remadiis matter, the Child
Poverty Action Group decided not to seek leave to appeal to the Supreme Court.

128.This case is just one example of the difficulties in challepgliscriminatory policy or
legislation through the courts, as the state party persistgmlyses any decision it perceives is
at odds with its policies, resulting in any legal challenges becoaniogg drawn out and costly
exercise.

129.Furthermore, it highlights the inadequacies of the NZBoRA undeiliofebt ‘Justified
Limitations’: “the rights and freedoms contained in this Bill of Rights may bgestlonly to
such reasonable limits prescribed by law as can be demonstrablfiegisth a free and

democratic society

130.1t is difficult to see how a discriminatory policy that edts the welfare of the poorest
children can be demonstrably justified in a free and democratic society.

E. Social welfare reform agenda (Articles 2, 3, 24, 26)

E.i. Social Security (Youth Support and Work Focus) Amadment Bill 2012

131.The Social Security (Youth Support and Work Focus) Amendment Bill,28i2cted in
July 2012, was the first legislative move to implement thte giarty’s social welfare reform
agenda and has a range of negative and discriminatory effects as outlined below.

132.Firstly, a comment about the process the state party hisvéol with this Bill as it
illustrates the point made earlier about the haste with which tteepstely is proceeding with its
legislative programme. On 8 March 2012, the Minister of Social Developmdnt sa
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“The first stage of legislation will be introduced to Parliamehistmonth. It affects
DPB, Widow’'s and Woman Alone Benefits, as well as young people and teers.parent
Changes will begin to take place from late Jiyt we have a robust Select Committee
process to go through before then.” 33 [our emphasis]

133.The Bill was introduced to parliament on 19 March 2012, and followirfgstsreading on
27 March, was referred to the Social Services Select CaeaniOn 29 March, the Select
Committee called for public submissions on the Bill - the deadline fonissibns was 13 April
2012, only 11 working days after the call for submissions. There weregsigngly only five
days of public hearings. The Bill was reported back to parliame®9 May 2012, the second
reading took place on 12 June 2012, and it was enacted on 19 July 2012ai higrdly be
described as a “robust process”.

134.As to the content of the legislation in relation to the spatty’s Covenant obligations, in
particular the right to freedom from discrimination - in summyndris targeted at young persons
(aged 16 to 18 years), sole parents on the Domestic Purposed @2R8fj, women receiving
the Widows’ and Women Alone benefits, and partners of recipientghef social welfare
benefits. The Bill imposes training, education and / or work requirementdagsiol

Youth obligations

« full-time education, training or work-based learning working towaadsleast
NCEA Level 2 qualification or equivalent;

* undertaking an approved budgeting programme and requirements;

» for parents, undertaking an approved parenting education programme and
requirements.

Work availability expectations for sole parents, widows, women alone, and partners

* require sole parents receiving the domestic purposes benefit atnesaof other
main benefit recipients to be available for part-time work when gf@ingest child is
five years of age:

* require sole parents receiving the domestic purposes benefit atnersaof other
main benefit recipients to be available for full-time work wtier youngest child is
aged 14 or older:

» extend these work availability expectations to women receikengvidows’ benefit
and the domestic purposes benefit for women alone:

» extend the ability to require pre-benefit activities before grah a domestic
purposes benefit for sole parents or women alone or widow's benefit.

Changes to work availability expectations for parents on benefit who have
subsequent children:

» where a parent has additional children while receiving a benefity thweirk
availability expectations will be based on the age of their previousgest child,
once their newborn turns one year of age. [comment: if their previous ystuctgjkl
is aged 14 years or over, these parents will be required to be aleafiatfull-time
work when their newborn is one year old] .

Activation powers
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The Bill creates a new activation power which will enable kVand Income to
require beneficiaries who are not expected to be available for wotkkt steps to
prepare for work. It:

* replaces the existing provisions that focus on planning alone tansekpectation
that, in general, beneficiaries should be taking reasonable steps to prepare for work:
* establishes a broad range of activities that people can be dirextgal in order to
improve their work readiness:

« aligns sanctions for non-compliance with the sanctions that apply to pebpleav
not meet their work obligatiors*

135.Administration and delivery of the new Youth Payment and YouterfdPayment has
been contracted out to service providers (including private compaaied)the legislation

allows for the sharing of personal information about young personedetthe Ministry of

Education, Ministry of Social Development, contract servicevigers, and any agency
specified by an Order in Council.

136.Social welfare payments for young persons are being distributed thredmgéctions for
accommodation and utility costs, a payment card for food and grecand a small “in-hand”
allowance.

137.Enactment of the legislation has set in law prohibited disngtian on the grounds of age,
gender, family status and employment status. Persons in neediaf welfare assistance are
treated differently from those who have other sources of irowith respect to how they spend
their income (young persons), how they care for their children, wiegrhéve children, and so
on. They are subjected to punitive and coercive measures that pestioregher sources of
income are not.

138.The legislation involves crosscutting discrimination - for egeemwomen, who are the
majority of sole parents with child-rearing responsibilitiase subjected to coercive and
punitive measures that women with other sources of incomenaireand are subjected to
discrimination on the grounds of gender, family status and employra¢ns.sYoung women

who are parents are subjected to discriminatory measureyiimyealge, gender, family status
and employment status.

139.According to the state party’'s analysis of parents who have égubsat children” while
receiving social welfare assistance, 59% are Maori and 12% are “Palgfid’"*®> which raises
a further issue of racial discrimination.

140.Children in families whose income is derived from social aasi&t are negatively affected
by the work requirements on their parents, when compared with diitérea, so in that sense,
the legislation also involves discrimination against childrensHould be noted in this
connection that of the one in five children in households with an income bedqeotierty line,
one third are in a household with income from paid W8nwhich indicates that paid work is
not necessarily a solution to poverty. This suggests that r#thar forcing parents whose
income comes from social welfare assistance to seek pak] the state party should instead
raise the level of social welfare assistance.

141.The state party’'s analysis of the Bill in terms of its estesicy with the NZBoRA (which
in any event was of a draft version of the Bill), raisexiés with respect to discrimination on
the grounds of age, family status and employment status only, butudedckhat the
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discrimination is justified. This highlights further the lack @onstitutional protection for
Covenant rights and the ability, and indeed willingness, of parliateem®nact legislation
without due regard to its human rights obligations.

142.There is another issue of concern around the state party’s wetfate reform agenda that
relates to its general impact on societal attitudes to Coveigats. The state party’s discourse
(and thus the public discourse) is framed in a way that suggests ithaeceipt of social
welfare assistance are in that position by choice, due toietefies in their moral character
such as laziness or a lack of personal responsibility. Themuch reference to “welfare
dependency®’ and “intergenerational dependence on welfdfeds though those in need of
social welfare assistance are somehow addicted to its oy suffering from an affliction
that can only be overcome by the prescription of paid work. Theseatgs discourse further
reinforces prejudice against “the undeserving poor”, for want loéteer phrase, and has the
effect of acting to justify its discrimination against them.

143.1t should be noted that the state party does not use similar derotzatgmage around the
provision of pensions for military veterans - even though the amdiataid to veterans
pensions and administration is higher than the cost of the DPB (rtwding income support
for sole parents, caregivers of sick or infirm people or woalene): in the 2013 Budget, for
example, $167,448,000 for the former and $149,349,000 for the'ftter.

144.The discourse around women who are in need of social welfastaagg while raising
children is particularly offensive, especially around thtvgeo choose to have more children
while on a benefit”® (who have been singled out for work requirements when the child is one
year old, rather than when the child is older). The reasons for, arir¢henstances around,
women conceiving are many and varied, and not all pregnancies resailt of choice. It is
highly unlikely that many, if any, parents “choose” to have il d¢br the purpose of receiving

or continuing to receive social welfare assistance at a tba¢lalmost certainly guarantees
poverty for them and their children.

145.Most sole parents move between the DPB and paid work as tleeimsitances permit. It
should be noted that the Minister of Social Welfare (the Minlsgeding the state party’s social
welfare reform agenda) herself as a sole parent followedgétgern - in an interview in 2008,
she said that she had two part time jobs while her daughter was young:

"Then | pretty much fell apart because | was exhausted. | went back BiPBie she
says. Over the next few years she worked as a cleaner, went libektdarist job and
was receptionist at a hair salon. In between, she was on and off the béHefit.”

146.That pattern is precisely why social welfare assistafloceparents, provided without
coercive or punitive measures and in a non-discriminatory marsneo, €ssential - to enable
parents to care for their children without falling apart.

147.With regard to the work requirements on parents who are in need ial sefare
assistance, even if these were desirable which they arthard are practical issues around the
availability of paid work. As at December 2011 (when the refgmoposals were being
introduced), the overall unemployment rate was 6:3%he unemployment rate varies by age,
gender and ethnicity, for example, the rate for young persons was '1%.886 women,
6.7%** for Maori, 13.4%"; and Pacific peoples, 13.9%% It also varies by geographic region,
and in relation to the work requirement on women “who have subsequédrechiwhile
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receiving the DPB, we note that the state party’'s figifem the regions where the rate of
women “who have subsequent children” is highest include Auckland (bueemployment
rate of 6.7%), Whangarei in Northland (overall unemployment rate8.8%0), Rotorua,
Whakatane and Kawerau in the Bay of Plenty (overall unemm@oynate of 8.3%) and Wairoa
in Hawkes Bay (overall unemployment rate of 798).

148.As of November 2013, the overall unemployment rate was 6.2 %athdar Maori was
12.2% and for Pacific peoples, 15.7%%.As of March 2013 (the most recent figures available),
the unemployment rate for young persons was 1'7%1%nd for women, 7.3%". The regional
figures for March 2013 were: Auckland, 7.6% Northland, 9.99%% Bay of Plenty, 7.4%"
and Hawkes Bay, 8%%.

149.The work requirements on parents also raise issues aroundaitadgity and affordability
of good quality childcare, which is already a difficulty for grais involved in part-time and
full-time paid work, and other affordability, availability andcassibility issues such as
transport.

150.A report on initial research on the effects of the sanctiegsne on children, released in
October 201%, illustrated the discriminatory nature of the policy and concluded that:

"The sanctions regime puts children’s needs in second place behindetiiegically
driven desire to move sole parents (and other beneficiaries and themepsinto paid
work. The work-first income support regime now in place ignoresdids of children,
and violates their rights under the UN Convention on the Rights of thé: @guably
the resulting insecurity is a form of economic violence that Neala@é — already a
divided society — can ill afford. Reliance on paid work for an adequateo(agh by no
means secure) income effectively creates a class of econlgnvichierable, invisible
and unequal children whose wellbeing is intimately tied to the webd@il market
status of their caregiver3.his necessarily means some children will not have the same
opportunities as their peers - indeed, it is a long way from the Minister's goal that
“every child thrives, belongs, achieves” (New Zealand Government, 2011).

With the latest changes the focus on work has been bolstered by thdianpaissocial
obligations; the failure to comply with these can also result in fitenés. In effect, this
augments the threat to children’s security of income and potenfiadtiier stresses
already stretched householdS*[our emphasis]

E.ii. Social Security (Benefit Categories and Work Focs) Amendment Bill 2012

151.Stage two of the state party’s social welfare reform agendalving similar punitive and
coercive measures in relation to persons who are in need af sadfare assistance due to
disability or ill health, and those who care for them, as webhase caring for those with
terminal health condition®, came via the Social Security (Benefit Categories and Work Focus)
Amendment Bill 2012°, which was enacted in April 2013 and came into effect in July 2013.

152.The Bill compressed the range of social welfare assistameeahree categories. It placed
additional requirements on carers of children, such as ensughgckéd under the age of five
attends an early childhood education centre (despite there beirificiasti places in early

childhood education centres for those parents who currently westhrad their children, and a

Peace Movement Aotearoa, January 2025 / 45



freeze on funding for such centres in 2892 and instituted drug testing for social welfare
recipients seeking, or forced to seek, paid employment, with felasanctions for non-
compliance - again, setting in place discriminatory requiremamthose in receipt of social
welfare assistance, which do not apply to anyone else.

E.iii. Social Security (Fraud Measures and Debt RecovejyAmendment Bill
2013

153.The Social Security (Fraud Measures and Debt Recoveryndment Bill was introduced

to parliament in February 2013, and is currently being considered bytie Services Select
Committee. The introduction to the Bill staté#ts main aim is to strengthen further the
approach to relationship fraud by making spouses and partners, as well as beiesficia
accountable for fraud®* Aside from the general issue that fraud (including by spouses and
partners) is already covered by existing law, there are garticular concerns about this
legislation, which departs from the usual standards of criminal tiabit

“enabling payments, credits, or advances to which a beneficiary wasntite@, and
that were obtained by fraud by the beneficiary, to be recovered frerhdneficiary's
spouse or partner who knowingly benefited,ooght to have known he or she was
benefiting, from that fraud”®? [our emphasis] and-

“making it a criminal offence for a beneficiary's spouse or partnebdoefit from an
excess amount that the beneficiary obtained by fraud if the spouse orr retes,or

is reckless as to whether, the amount is an excess amount and obtained by the
beneficiary’s fraud"*® [our emphasis]

154.“Ought to have known” is a departure from the standard of actkatying as in, for
example, the Criminal Proceeds (recovery) Act 2009; and “reckdssto whether” is a
departure from the general legal principle that a positivesatquired to establish criminal
liability.

F. Privatisation of prisons (Articles 2 and 10)

155.Since the Committee considered the state party’s Fifth Perivejport, two private prison
contracts have been awarded under the Corrections (Contract Meerdgef Prisons)
Amendment Act 2009, and expressions of interest have been invitethuddrand run the
maximum-security wing at Auckland prison.

156.The first contract, to manage the Mt Eden / Auckland CentralaRdrPrison, went to the
British based corporation, Serco, in December 2618erco has a less than positive human
rights record in running detention facilities in Britain and Australiar@have been indications
of issues with Serco’s management of Mt Eden ptfSpand reports that the prison is seriously
under-staffetf®. Concerns have also been raised about Serco in the light of the fraaid
allegations made against its parent company in Britain.

157.0n 8 March 2012, the Minister of Finance and Minister of Correctom®unced a new
public-private partnership prison would be built at Wiri, South Aucklaret dnnouncement
included the information that it would be a multi-company contract, as follows:
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The Government has chosen a consortium of companies, SecureFuture,gtm desi
finance, build, operate and maintain the new 960-bed facility, which is néededet
growing demand for prisoner accommodation in Auckland.

Fletcher Construction will build the new prison, it will be operateg Serco and
maintained by Spotless Facility Services. Construction will stathensecond half of
this year, once the 25-year contract has been finalised. The prisgpédsted to open in
2015'%

158.The contract was signed in September 2812nd construction began later that moffth
The prison is due to be completed in early 2015t should be noted that the state party’s
announcements about the prison repeatedly refer to its “economeditbe and include the
phrase that the 25-year contréaetpresents a 17 per cent, or $170 million, saving for taxpayers
than if it had been procured through conventional me&Astather than focussing on the state
party’s obligations to those who will be incarcerated in it.

159.1n October 2013, the state party announced that it is seeking expseskioerest from
any consortia wishing to take part in a public private partnenshigdesign, design, build,
finance and maintain Paremoremo, the maximum-security widgieitland Prison, on a 25-
year contract’®

G. Deployment of electro-muscular disruption devices asers (Articles 6 and 7)

160.In 2010, the Committee noted the state party’s assurancessiat weould only be used in

situations in which such use is warranted by clear and stridélines, and recommended that:
“it should intensify its efforts to ensure that its guidelineschvhestrict their use to situations

where grelr;l}er or lethal force would be justified, are adhered to Wyelaforcement officers at

all times.”

161.In 2012, the ‘Sunday programme broadcast footage of an unarmed man whackas)
away from police officers when he was tasered, a very bleach of the guidelines, which the
Assistant Police Commissioner attempted to justify byingahe had thrown a brick at the
officers when they had first arrived. According to the Assistaslic® Commissioner, this
incident did comply with the requirements for taser use.htiull be noted that as a
consequence of falling backwards onto concrete when he was tasem@@ntiheceived a blow
to the back of the head which exacerbated a pre-existing head'ifijury.

162.In March 2012, Police Superintendent John Rivers confirmed that tiee gorce is
“planning to replace its fleet of Taser X26s with a more current mahkel,Taser X2, which
allows for a "back-up shot®™® the “double-shot” taser which is capable of firing two
cartridges instead of orl€’ The Taser X2 was trialled in April 2042, but there is no publicly
available information as to whether it has now been fully operationgilpyk.

163.Finally in this section, in November 2013, the police announced thatNH€®06 "sponge
round"”, fired from a 40mm gas launcher, would be deployed by spegpaliseé staff. In the
announcement, the XM1006 is describedaas effective tool that can help resolve dangerous
incidents from a safe distance, where previously firearms mag besn the only remaining

option”.*"®
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H. Developments in immigration policy and legislation (Article9 and 13)

H.i. Immigration New Zealand directive

164.In November 2011, a directive was sent by Immigration Newasheato staff instructing
them not to record any reasons or rationale for accepting or rgfdsaretionary visas (the
granting of a visa in special cases under Section 61 of the Imimigract 2009, which are
open to review by the Office of the Ombudsmen).

165.According to information made public after it was released ureOfficial Information
Act 1982, the reason for this was to avoid judicial review and tonp to the Office of the
Ombudsmen, as well as to reduce staff workf3ad.

166.1n response to media coverage of this directive, the Mmagtemmigration, Nathan Guy,
said that hiding the rationale was not inappropriate for an agenayechaith protecting New
Zealand's bordersPersons who are unlawfully in New Zealand can't expect todaged in
the same way as those who lodge proper immigration applicattéhs."

H.ii. Immigration Amendment Act 2013

167.The state party introduced the Immigration (Mass Arrivédshendment Bill 2012
(subsequently known as the Immigration Amendment Bill 2012), on 30 April; 20&2first
reading of the Bill was on 3 May 2012, and it was subsequently edferrthe Transport and
Industrial Relations Select Committee. The Select Commitpert back to parliament in
August 2012, and the Bill was enacted as the Immigration Amendmer20A6° in June
2013.

168. The purpose of the legislation is to deter “people-smuggling operatzsto legislate
for a most unlikely possibility - the mass arrival of “illegamigrants” on a craft®® It should
be noted that no craft carrying a group of asylum seekers, undocumentgekseor indeed
“illegal immigrants” has arrived on New Zealand’'s shores sithee establishment of the
colonial government in the late 1800s. In any event, people smuggichgafficking in people
are already crimes under Sections 98C and 98D of the Crimes Act 1961.

169.Among other things, the legislation:

» establishes a definition of mass arrival group (a group of more thgoedple, initially
ten in the Bill);

» allows for the mandatory detention, under a group warrant, for an initial periag to
six months, of “illegal migrants” (other than unaccompanied minors) arrivingas of
a mass arrival group;

» provides for further periods of detention for up to 28 days with court approv
release on binding conditions; and

 empowers the suspending of the processing of refugee and protedciors dy

regulation®*
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170.1n relation to the review processes for refugee and protection claintsgisiation:

» provides that the Immigration and Protection Tribunal is not required to provideain or
hearing in cases where a second or further claim has been lodged and diéchnthe
papers” by a refugee and protection officer;

» provides that there is no obligation to consider a third or subsequemh dl@m the
same person (while providing discretion to consider such a claim if warranted);

» provides that second and further claims can be rejected where Hasrebeen no
material change of circumstances, or where the claim is manif@sthunded, clearly
abusive, or repeats an earlier claim;

» provides that review proceedings cannot generally be taken on miagiers dealt with
by the Immigration and Protection Tribunal until it has made a final siecion all
relevant matters; and

« provides that judicial review proceedings can only be filed by leave of the High'&our

171. The Office of the United Nations High Commissioner for RefsgdJNHCR), in the
introduction to its submission to the Select Committee considemm@ill, outlined concerns
about its provisions as follows:

3. The Immigration Amendment Bill 2012 introduces a number of measurewilthat
have a direct impact on the manner in which a new category of asyekersand
refugee is received and processed on arrival in New Zealand. Thbeg faithin the
proposed statutory definition of a ‘mass arrival group’ will be treatedai manner
differently from those arriving and claiming asylum by other means of transport.

4. For this new category of asylum-seeker and refugee, the proposed chatigipate
(both through legislative changes and policy flowing from it): procedures vimgpl
mandatory detention; the suspension of refugee status proceduregti@ssron family
reunion; and a requirement to re-establish refugee status afteriadpof three years.
The proposed changes will also affect the rights and treatment of children winpdotr
of family groups arriving as part of a “mass arrival group”.

5. In UNHCR’s view the combined effect of these proposed measpeesents a
significant change of direction from New Zealand’'s traditional, and versitige,
approach to asylum-seekers and refugees. The proposed legislative antnand the
policy changes that will flow from them raise important questions aoeir
compatibility with New Zealand’s obligations under the 1951 Convention and other
related human rights treaties to which it is paiiy

172.The Immigration Amendment Act 2013 is clearly not compatiblén \lite state party's

obligations under the Covenant, one of the human rights treatiesedetermm the UNHCR’s
submission.

H.iii. Immigration Amendment Bill (No 2) 2013
173.The Immigration Amendment Bill (No & was introduced to parliament in October 2013,

and referred to the Transport and Industrial Relations S€laoimittee in November 2013; the
Committee is due to report back to parliament by May 2014.

Peace Movement Aotearoa, January 2029 / 45



174.The primary purpose the legislation is to mditee exploitation of migrants on a
temporary entry visa with work conditions an offencaid the employer liable for deportation
costs, which is commendable. However, among other things, the Bildpsofor “enhanced
search powers” for immigration officers, who will be enabled to:

 undertake a personal search at the border:

* search a property or place for identity documents in order to facilitate a dejmortor

turnaround:

» enter and search an employer’'s premises in order to searchrfiawful workers,
check documents and interview employees to ascertain whether theyessphnd
employer are complying with the principal Act:

* apply for and execute a search warrant.

175.Currently, most of those powers are reserved for police officers, andgheryeekplanation
as to why they are being extended to immigration officers.

176.In addition, the legislation removes the ability to request persoftamation under the
Privacy Act 1993 in relation to the reasons for decisions made using tebdigkretion:

“Clause 8 amends section 11 of the principal Act to provide that, wherersmrpe
purports to apply for a matter or decision that is in the absoluteretisn of the
decision maker, the reasons for any decision made in relation to the prdpor
application may not be accessed via privacy principle 6 of the Privaty(which
provides for access to personal information held by agenct&$).”

|. Electronic mass surveillance and expansion of state rseillance (Article 17)

177.New Zealand is part of the United States’ global mass sumvetllaystem - along with the
United Kingdom, Canada, and Australia - via the UKUSA agreemegmnguping known as the
‘Five Eyes’ alliance. The Waihopai satellite communicatiomitoring facility - run by the
Government Communications Security Bureau (GCSB) - is paheotUnited States National
Security Agency (NSA) network, using the ECHELON global commuioicatinterception
system to intercept private and commercial communicdfions

178.Due to the intimate relationship with the NSA, it is widelyideed that other NSA
interception systems, such as the recently revealed PRISMals@mpe used although the state
party will not confirm or deny th&’. In response to questions in parliament about PRISM,
whether the state party has contracts with the intelligencendatag company Palantir, and
whether a Palantir analyst would be embedded within the governtherrime Minister has
repeatedly responded with the statem#ntis not my practice to discuss the operational
capabilities or contracts of the New Zealand intelligence agentiest words to that effect.

179.Information about the activities of the GCSB and the operationghbiiies of the
Waihopai facility has long been withheld from parliament and the putdgether with
information about the extent to which they are independent of, or aanitext with, the
NSA?
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180.The GCSB was established in 1977 in secret by the Primestelindf the day, and its
involvement in “signals intelligence” was not made public until 1¥8Zhe Waihopai facility

began operating in 1989 with one satellite interception dish, witcandeadded in 1998. The
GCSB also has a high frequency radio interception and direction-findirensa&{Tangimoana,
in the lower North Island®*

181.The GCSB operated without any legislation for 26 years, a situtiat changed in 2003
with the enactment of the Government Communications Security BAct&a

182.The 2003 Act clearly laid out the two key roles of the GCSB:ptovide foreign
intelligence to the government and foreign intelligence to me@iternational obligations and
commitments; and to protect and enhance the security of governroemhunications,
information systems, and computer systéthhe GCSB was prohibited from intercepting the
communications of any New Zealand citizen or a permanent resident:

“ 14. Interceptions not to target domestic communications. Neither the Director, nor an
employee of the Bureau, nor a person acting on behalf of the Bureau may &utvoris
take any action for the purpose of intercepting the communications ofsanpéot
being a foreign organisation or a foreign person) who is a New Zealand cdizan
permanent resident'®’

183.The GCSB reports directly to the government Minister resptendor the GCSB -
generally the Prime Minister - and interception warrdatghorising the use of interception
devices to intercept communications not otherwise lawfully wéitée by the Buread®® are
issued by the Prime Minister (not the judiciary) following atten application by the GCSB
Director.

184.In September 2012, it was revealed that the GCSB - acting on léHatfited States’
authorities - had illegally intercepted communications of p@ent resident Mr Kim Dotcom
(founder of Megaupload) and Mr Bram van der Kolk in the run-up teaideon Mr Dotcom’s
home in New Zealand in January 2012, which was carried outasldee request of United
States’ authorities?® Incidentally, the warrants for the raid, conducted by 90 anti-temcand
police officers, were found by the High Court to be unlawful, astiaseizure and subsequent
removal of cloned hard drives from New Zealand to the UnitedsSag¢eleral Bureau of
Investigatior’®

185.In October 2012, the Co-Leader of the Green Party laid a camhplah police regarding
the GCSB'’s illegal interception of Mr Dotcom’s communicationise Dutcome of the police
investigation was released in August 2013, and it found that while G&Z&Bhad acted
unlawfully, “they did not have the necessary intent to satisfy the elemetits offence and be
considered criminally liable’and no criminal charges would be fafd

186.Given the clear wording of Section 14 of the 2003 Act (as detaildte previous page), it
is difficult to imagine how GCSB staff could be unaware of theiproddn on intercepting the
communications of a New Zealand citizen or permanent resiceanyl event, the decision not
to prosecute is a curious approach given the state partyis rmgactment of the SAQWo 205
amendment to the Crown Minerals (Permitting and Crown Land)2Bidl2 (as outlined in
section B) and provisions of the Social Security (Fraud Measand Debt Recovery)
Amendment Bill 2013 (as outlined in section E.iii) - both of whiskablish criminal liability
whether or not there is any intent to commit an offence.
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187.Also in October 2012, the Secretary of the Cabinet / ClerkefExecutive Council (the
Cabinet Secretary) was seconded to the GCSB to undertake & @vibe legality of the
GCSB’s activities and of its compliance framework. The Ré{fosas completed on 22 March
2013, but was only publicly released following a leak of its contentsetaedia. In addition to
identifying a very disturbing range of compliance, oversight andn@ggonal issues in the
GCSB, the Report revealédome aspects of the GCSB Act have recently been found to have
been open to question or incorrectly applied since the legislation wasedh&ét It also
revealed that the GCSB may have illegally spied on 88 Newadéeais between April 2003
and September 2012 on behalf of the domestic security agency, thatySéutelligence
Service, and the policé?

188. Given the relevance of the provisions of the Covenant to the @fsstate surveillance, the
Committee may be interested to know that the Cabinet Secrefaoited:'l have not seen any
evidence of a systematic and ongoing process to identify relevant careptiblgations that
apply to GCSB"... and"l did not find any collection of relevant international conventions o
treaties.”®

189.The Report recommends, among other things, tleat:exercise be undertaken to assess
relevant laws (including common law and international law) relevanhé& Bureau and to
ensure that current practice is consistent with the &%

190.Rather than investigating further with a view to holding those reggerfer the unlawful

actions outlined above, or taking the time to assess the stdigs pabligations under
international law (including under the Covenant) and the NZBoRAeasmimended by the
Cabinet Secretary, the state party chose instead to introdwclkegislation on 5 May 2013 to
expand the GCSB’s powers - the omnibus Government Communicatiomstys8ureau and

Related Legislation Amendment Bill 2013.

191.The Bill expanded the role of the GCSB from the collectiorodcdifn intelligence only, to
include the interception and collection of domestic communicationsnémuniation, including
a new role:

“to co-operate with, and provide advice and assistance to, the following for the purpose
of facilitating the performance of their functions: (a) the Newl&®d Police; and (b)

the New Zealand Defence Force; and “(c) the New Zealand Seduati#jligence
Service.®’

192.The legislation allows the GCSB to access, gather and analyskigeamce about
information infrastructures “information structures”, which wasrdef in the Bill as computer
systems and networ®§ but had expanded to include “electromagnetic emissions,
communications systems and networks, information technology syateimsetworks, and any
communications carried on, contained in, or relating to those emissisiesms, or networks”
when the Bill was enactél.

193.The legislation was described by the Law Society as provitfimgthe extraordinary
extension of powers of the GCSB to conduct surveillance on New Zedtaehs and
residents®® and the Law Society’'s submission to the Intelligence and rBgc8elect

Committee summarised the changes thus:
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“3. The Bill changes the Government Communications Security Bureau (G@&B

being a foreign intelligence agency to a mixed foreign and domestiigetele agency.
The Bill empowers the GCSB to spy on New Zealand citizens ad@mssiand to
provide intelligence product to other government agencies in respect of thesagen

a way not previously contemplated and that is inconsistent withgiis to freedom of
expression and freedom from unreasonable search and seizure undemit#eéland

Bill of Rights Act 1990 (NZBORA) and with privacy interestoogesed by New
Zealand law.

4. The Law Society’s concerns regarding the absence of clear justificat these
changes are exacerbated by the use of Parliamentary urgency, and tlequeamsshort
timeframe provided for consultation and submissions. The Law Societyndsroed
that, in the absence of compelling grounds for urgency, its use degradesriberdtic
quality of the legislative proces$™

194.The Intelligence and Security Committee reported back to paritaome25 July 2013, and
proposed some minor changes to the Bill, which did not address the furtdhffeavs in the
legislatiorf*2. Further last minute changes were made to the legislation bpf@®Ps, and the
Bill was enacted on 21 August 2643as the Government Communications Security Bureau
Amendment Act 201%3* It came into effect in September 2013.

195.0n the same day as it introduced the Government Communicationst$&ureau and
Related Legislation Amendment Bill, the state party introduo@dpanion legislation - the
Telecommunications (Interception Capability and Security) Bill 251Following its first
reading, the Bill was referred to the Law and Order Selectriitiee. The legislation imposes
obligations on telecommunications companies to ensure that pubdicon@hnunications
networks and telecommunications services have full interceptipabddy, and to provide
eavesdropping capability to the GCSB and other state agencies.

196.As with the Government Communications Security Bureau and dgelbaegislation
Amendment Bill, there was widespread public concern about iliisA8 one example, the
Law Society said it contains inadequate safeguards and riskshbrg defendants’ rights to
natural justice in enforcement proceedidfsAmong the provisions of concern are those
relating to enforcement proceedings for non-compliance athful interception and network
security obligations" which can be heard in the High Court with any classified dgcuri
information presented in the absence of the defendant or defendanyé&sdaf the Attorney-
General so requests. Instead, a special advocate for the defendant may bedappoint

197.1n relation to those provisions, the Law Society stated that the Bill:

... “is vague and overly general, the threshold for receiving seatidence is too low,
and the role of the special advocate is not as well defined as it should be.

The use of secret evidence in court proceedings is inherentlyr,uafad more
safeguards need to be put in place to ensure the provisions to podssified
information impair defendants’ right to natural justice — a right affirnisds 27(1) of
the New Zealand Bill of Rights Act 1990 — as little as possible ...
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The Law Society says the process of the selection of a special alanchits role
should be further defined, as well as the process for such persons obtHieing
necessary security clearance.

Other issues surrounding the appointment of a special advocate inclether the
defendant has a choice in who will represent them and the extemrhaiunication that
is allowable between the special advocate and defendaht.”

198.The Bill was also opposed by telecommunications compafiasd corporations providing
internet services. In October 2013, Facebook, Microsoft, Google and Yabt® tav the state
party reiterating their concern about the legislation, asking exbmpted from the provisions
of the Bill, and pointing out, among other things, that requiring themake their systems
interception-capable for New Zealand spy agentiesild present serious legal conflicts for
companies headquartered in other countriés”

199.The Bill was enacted as the Telecommunications (Interception Capabil Security) Act
2013%° on 5 November 203" and received Royal assent on 11 November 2013 - some
provisions will come into effect in February 2014 and the full Act in May 2014.

J. Electoral (Disqualification of Sentenced Prisoners) Aendment Act 2010
(Article 25)

200.The Electoral (Disqualification of Sentenced Prisoners) Amendwen201G*? amended
Sections 80 and 81 of the Electoral Act 1¥830 remove the right to vote from citizens who
are imprisoned, regardless of the length of sentence (pribe tArhendment Act, only citizens
who were serving a prison sentence of three years or longer were disené@nchis

Thank you for your consideration of this report.
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