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Dear Committee Members:

This letter intends to supplement the fourth periodic report of the Government of India (India’s
Fourth Report),! scheduled for review by this Committee during its Pre-Sessional Working
Group. The Center for Reproductive Rights (the Center) and the Human Rights Law Network
(HRLN) hope to further the work of the Committee on the Elimination of All Forms of
Discrimination against Women (the Committee) by reporting information concerning
reproductive rights in India protected in the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW). In this letter, the Center also respectfully proposes
questions to pose to India during the Pre-Session.

In prior concluding observations issued in 2000 and 2007, the Committee urged India to develop
a comprehensive plan and concrete mechanisms at the state-level to stop gender-based violence,?
reform laws regarding rape and sexual violence,® protect girls from child marriage,* and
prioritize decreasing maternal mortality.> As this letter will discuss, India has failed to effectively
address these issues. While India should be commended for enacting key programs and policies
aimed to improve maternal healthcare,® implementation has been insufficient. The World Health
Organization (WHO) estimates that 56,000 women and girls in India died from maternal
causes in 2010." Despite the Committee’s request for detailed information on trends and
programs to improve women’s health and decrease maternal mortality,® India’s Fourth Report
provides limited information on these issues and has remained silent on barriers to safe abortion
services and access to contraception.’ In addition, India maintains declarations and a reservation
to the Articles 5(a), 16(1), and 16(2) of CEDAW that prevent India from fully protecting Indian
women from violations of their rights.*

. RIGHT TO REPRODUCTIVE HEALTH SERVICES & INFORMATION (ARTS. 10(h), 12,
14, 16)
India continues to have the highest number of maternal deaths in the world*! due to poor
quality of maternal health care, the prevalence of unsafe abortions, and barriers to accessing
contraception. The rights and standards recognized by CEDAW and the Committee support
recognition of the right to survive pregnancy and childbirth as a fundamental human right.*?
General Recommendation 24 requires states to “implement a comprehensive national strategy”
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to protect women'’s right to health.*® India’s failure to guarantee reproductive health services
violates articles 10(h),* and 16(e),"® which require states to ensure that women have access to
the reproductive health information and services they need, including access to safe abortion and
contraception.

a. Maternal Mortality and Morbidity
The Committee has consistently affirmed that states must ensure women’s rights to survive
pregnancy and childbirth,*® and that a “lack of appropriate maternal health services has a
differential impact on the right to life of women.”*” While India should be commended for strong
decisions from its high courts that recognize a right to survive pregnancy,'® in practice the right
remains unfulfilled for many women due to lack of implementation and India alone accounts for
20% of the world’s maternal deaths.'® Government studies show that the maternal mortality ratio
(MMR) in India declined from 254 in 2006 to 212 in 2009.%° However, the WHO estimated that
in 2010, India’s MMR could have been as high as 310.%* Further, significant disparities exist
among states in India: for example, a 2012 government study estimates the MMR in the state of
Assam could be as high as 417.% Under any estimate, India has acknowledged it is not on
track to meet its Millennium Development Goal of reducing its MMR to 109 per 100,000
live births by 2015.%

Poor Quality of Maternal Health Care. The Committee has emphasized the importance of
skilled birth attendants in ensuring safe pregnancy and childbirth.* In India, less than 50% of
women deliver with the support of a skilled attendant.” International standards established by
the WHO recommend four antenatal care (ANC) visits®® and the Indian government itself
commits to providing these visits under the National Rural Health Mission (NRHM),?” a
government program with a significant maternal health component. However, according to the
NFHS-3, published in 2007, only 50% of women were able to access all four antenatal care
(ANC) visits.?® Less than 48% of women received any postnatal care (PNC) within two days of
delivery,?® even though half of all maternal deaths take place postpartum.® Although
Government policies incentivize pregnant women to seek institutional care,** women have been
turned away without receiving services, have been left waiting for long periods of time, and have
been discharged too soon after labor.* Often, institutions are not fully staffed or do not offer
services for evening births,*® do not have workable toilets or basic sanitation facilities,** and lack
even the most basic drugs and equipment.®

Failure to Effectively Implement Maternal Health Policies. Under CEDAW Article 12 and
General Recommendation 24, states are obligated to utilize the “maximum extent of their
available resources” to ensure women’s access to health services.* India has designated
significant resources to ensuring women’s access to health services as noted in its periodic
report; however, the Indian Comptroller and Auditor General (CAG) audit reported that national
funds allocated to states under maternal health-related programs remained unutilized and
the national government ultimately demanded that the funds be returned.*” The Ministry of
Health and Family Welfare has reported that corruption at all levels is a major problem,
hindering effective implementation of these maternal health policies.®® As a result of ineffective
utilization of maternal health-related funds, women in high-risk states like Bihar and Assam are
prevented from realizing the full benefits: in Bihar, only 5.8% of women received the
recommended ANC and only 15.9% received PNC within two days of delivery.*® The situation is



similar in Assam, with only 9.6% of women receiving the recommended ANC and only 13.9%
receiving PNC within two days of delivery.*

Lack of Accountability for Poor Quality of Pregnancy-Related Care. In a 2010 landmark
decision in the consolidated cases of Laxmi Mandal v. Deen Dayal Harinagar Hospital and
Jaitun v. Maternal Home, MCD, Jangpura and Others, the Delhi High Court ruled that the right
to life includes reproductive rights and the right to survive childbirth.** In 2012, the Madhya
Pradesh High Court followed suit in the case of and Sandesh Bansal v. Union of India and
Others, and ruled that the state has an obligation to ensure that every woman survives pregnancy
and child birth.*? Each legally binding court order outlined specific steps for each state
government including changing in government entitlement programs, improving service
provision, ensuring hygiene at facilities, and taking steps to ensure staffing at public health
facilities. Despite these strong decisions, India’s central government has not taken steps to hold
states accountable for non-implementation of schemes or failure to adhere to Court orders.

b. Unsafe Abortion
The Committee has repeatedly expressed concern where unsafe abortions persist.”* The
Committee noted in L.C. v. Peru that when a state has legalized abortion, it “must establish an
appropriate legal framework that allows women to exercise their right to it under conditions that
guarantee the necessary legal security, both for those who have recourse to abortion and for the
health professionals who must perform it.”** Abortion is legal on broad grounds in India under
the Medical Termination of Pregnancy (MTP) Act.* However, significant obstacles to
obtaining safe and legal abortion in India still exist, including: prohibitive costs, shortage of
trained providers and adequate equipment, lack of confidentiality and informal demands for
spousal consent, poor access to facilities, and lack of knowledge about the legal status among
women, lawyers, and medical professionals concerning abortion and where to access safe
services.*® As a result, one study has found that of the 6.4 million abortions performed in India
annually, 3.6 million, or 56%, were unsafe.*’

The Committee has specifically urged the government to prioritize ensuring access to safe
abortion to decrease maternal mortality.*® Despite the Committee’s recommendations to ensure
access to safe abortion, India has not provided any information about access to abortion in its
report.”® A leading Indian NGO’s review of the NRHM reports that these programs still fail to
disseminate information on safe abortion, and in some cases, women are not provided accurate
information on safe abortion services.*

Lack of Access to Facilities and Poor Quality of Care. General Recommendation 19 requires
states to “‘ensure that women are not forced to seek unsafe medical procedures such as illegal
abortion because of lack of appropriate services in regard to fertility control.”® Under the MTP
Act, all abortions must be performed in a government-operated hospital or a government-
approved hospital.>® There are few accredited facilities as required under the MTP Act and
access remains limited.> Of the few abortion facilities that are government-accredited, many
lack running water, toilets, clean operating tables, a regular power supply, and privacy for
clients; there is also a shortage of medical equipment, analgesics, and antihemorrhagic
medications.>* Poor conditions and few facilities leave women, especially in rural areas, no



option but to resort to unsafe abortion. According to media reports an Indian woman dies every
two hours because an abortion goes wrong.>

Restrictions on Medical Abortion. The Committee has noted that states discriminate against
women when they refuse to legally provide for the performance of reproductive health services,
including abortion.”® Restrictions on certain types of abortions often have the effect of reducing
access to safe abortion services.>’ In India, mifepristone and misoprostol, medicines used in
performing medical abortion, are licensed for use and consensus protocols and guidelines for
appropriate use of mifepristone—misoprostol for medical abortion in early pregnancy were
developed in 2004 by a national consortium consisting of national and international experts.®
However, a recent study by Ipas India has found that government authorities in the state of
Maharashtra have intensified efforts to enforce regulations on medical abortion pills, including
by requiring onerous documentation where medical abortion pills are dispensed and issuing
threats to drug stores against distribution of these pills.*® As a result of the crackdown, drug
stores have stopped stocking medical abortion pills altogether, and a “black market” has
emerged.®® Local media have reported women paying up to five times the normal retail price to
get the pills, even with a prescription.®

The government’s particular focus on dispensation of medical abortion pills is rooted in a
misguided attempt to address India’s unbalanced sex ratio by restricting access to abortion.®” The
barriers experienced by women in Maharashtra reflect the harmful impact caused by the stigma
of sex- selective abortions on women’s access to safe abortion services in India. In this case, the
government has focused on a form of abortion that is intended to be utilized before 12 weeks of
pregnancy, despite the fact that sex determination typically occurs after 16 weeks of

pregnancy.” The government’s actions constitute discrimination by treating abortion, a medical
service that only women need, distinctly from other health care services needed by men and
women alike through excessive scrutiny and regulation. A 2011 UN Interagency statement on
sex-selection has affirmed that women’s rights are violated where they must resort to unsafe
abortion or are forced to carry an unwanted pregnancy to term, and governments should ensure
that “campaigns against sex selection do not jeopardize knowledge of — or access to — safe
abortion services.”® The statement emphasizes that “[s]ex selection in favour of boys is a
symptom of pervasive social, cultural, political and economic injustices against women, and a
manifest violation of women’s human rights. Such injustices must be addressed and resolved
without exposing women and children to the risk of death or serious injury through denying them
access to needed services — and thus further violating their rights.”®

Broad restrictions on abortions past 20 weeks. Under the MTP Act, abortion past twenty
weeks is only permitted where the life of the pregnant woman is in danger.®’ In practice, this has
led to women seeking abortions past 20 weeks for other reasons, including risks to their physical
or mental health and severe fetal impairments undermining the viability of a pregnancy, being
denied abortions by medical practitioners and courts.? India’s own National Commission on
Women (NCW) has expressed concern that poorer women specifically face barriers under the 20
week limitation, because they are more likely to only receive an ultrasound and find out about
health risks later in pregnancy.® Citing comparative legal trends, the NCW has urged India to
extend the 20 week limit to 24 weeks to protect women’s righ‘[s.70



c. Barriers to Accessing the Full Range of Modern Contraceptives
The Committee has recognized that lack of access to contraceptives contributes to maternal
mortality by denying women the ability to prevent unwanted pregnancies and by exposing them
to the risk of pregnancy complications as well as unsafe abortion complications.” General
Recommendation 21 requires governments to ensure adequate access to contraceptives,
including emergency contraception,’” and information about contraceptives” to ensure women’s
rights to “decide freely and responsibly on the number and spacing” of children.” Though India
does not address access to contraception in its most recent report to the Committee,” India has
committed both through its own National Population Policy (NPP) and MDG 5.B to ensure
universal access to contraception.”® The NPP “affirms the commitment of government towards
voluntary and informed choice and consent of citizens while availing of reproductive health care
services, and continuation of the target free approach in administering family planning
services,”’" and sets a target of “universal access to information/counseling, and services for
fertility regulation and contraception with a wide basket of choices” by 2010,” which India has
failed to realize. The government’s progress in reducing unmet need for family planning has
stagnated, decreasing by only 3% from 1999-2006.” There are also significant disparities
among states. Government data indicates the unmet need in Andhra Pradesh is 5%, compared to
35% in Meghalaya.®

Coercive and Unsafe Sterilization. The Committee has noted that “States parties should not
permit forms of coercion, such as non-consensual sterilization ... that violate women’s rights to
informed consent and dignity.”®! The Special Rapporteur on Violence Against Women has stated
“[f]orced sterilization is a method of medical control of a woman’s fertility without the consent
of a woman. Essentially involving the battery of a woman—violating her physical integrity and
security—forced sterilization constitutes violence against women.”%

Supreme Court rulings in cases concerning coercive and unsafe sterilization in India®® have
mandated extensive guidelines for sterilizations, with an emphasis on counseling and informed
consent.® Yet, implementation of these guidelines has been insufficient, and there have been
several media reports of sterilization abuses throughout the country. A report in The Hindu, a
leading national daily newspaper, on a sterilization camp conducted in January 2012 in a remote
village in Bihar exposed how government-set population targets, financial incentives, and lack of
oversight have led rules that require informed consent, as well as guidelines on national
sterilization and public health intended to ensure quality of care, to be ignored.®® According to
the report, more than 50 lower caste and illiterate women from a poor village in Bihar, including
some adolescents, were gathered together by a government licensed NGO to undergo female
sterilizations, motivated by a state objective to sterilize one percent of Bihar’s population. The
report states that these women were all sterilized in a matter of a few hours. In response to the
media investigation of the camp, the Principal Secretary of Health in Bihar presented a report
that fails to acknowledge any of the alleged violations, indicating the lack of political will by
state officials to investigate the abuses and ongoing impunity for human rights violations
resulting from coerced and unsafe sterilizations.* Similar reports have been published by the
media in other states, even alleging denial of food rations for refusal to be sterilized.®’

It is evident from these reports that full compliance with the Supreme Court’s rulings has not yet
been achieved and violations of women'’s reproductive rights are continuing. These violations



are compounded by state-level family planning programs that promote a “one child norm”
and set targets for sterilization, insertion of intrauterine devices, and adoption of
contraceptive pills.® The government of India has also failed to take any steps to address such
population policies and programs introduced by state governments that include sterilization
targets and are inherently coercive and inconsistent with national policy goals and commitments
to free and informed consent in contraceptive decision-making.

Limited Access to and Information about Emergency Contraception. This Committee has
urged states to make emergency contraception available to women as part of the full range of
contraceptive methods referenced under CEDAW Article 12.% Despite the fact that emergency
contraceptives are permitted in India, only 30.9% of women have heard of emergency
contraceptives; among rural women, awareness is only 23.8%.% Further, less than 1% of women
have ever used emergency contraceptives.” A 2008 study found that although 67% of
practitioners offered victims of sexual violence emergency contraceptives, only 25% of these
clinics had emergency contraceptives in stock at the time.*

1. RIGHT TO NONDISCRIMINATION (ARTS. 1, 2, 5,12, 14, 16)
Under CEDAW, the obligation to elimination discrimination against women is recognized as
immediate. CEDAW Atrticle 2 affirms that States parties shall “agree to pursue by all appropriate
means and without delay a policy of eliminating discrimination against women.” Despite this,
India has continued to allow significant barriers to women’s and girls’ equal enjoyment of their
human rights to persist, including child marriage, marital rape, and neglect of the health needs of
vulnerable subgroups of women.

a. Marriage-Related Discrimination
Child Marriage. The marriage of a young girl sets in motion a continuum of reproductive rights
violations that impact her future and well-being, including sexual violence, marital rape, and
early and frequent pregnancy resulting in a higher risk of maternal mortality and morbidity.
Under CEDAW Article 16, women have the same right as men to freely choose a spouse and “to
enter into marriage only with their free and full consent.”* CEDAW Atrticle 16(2) prohibits child
marriage and affirms that such marriages should be completely void and have no legal effect.*®
The Committee has explicitly called on states parties to introduce and enforce national
legislation establishing the minimum age of marriage at 18 for both boys and girls, regardless of
any religious custom or law.%

India continues to account for the highest number of child marriages in the world,*” despite legal
and policy commitments to eliminate the practice. India pledged to eliminate child marriage by
2010 in its 2005 National Plan of Action for the Girl Child and adopted the Prohibition of Child
Marriage Act (PCMA) in 2006, which establishes penalties for the marriage of girls below 18
and boys below 21 and renders such marriages voidable.?® India’s most recent national health
and demographic survey found that 46% of all marriages in India are child marriages.”
Recent government state-level studies indicate that child marriage continues to persist on a
staggerilgég scale, with some states reporting as many as 60% of girls having been married by
age 18.



CEDAW and this Committee has stated that States parties must regard child marriages as
completely void under the law, establish an equal age of marriage for girls and boys, and ensure
that religiously-based laws do not lead to inconsistent regulation of child marriage, including
conflicting minimum ages of marriage.'®* India’s PCMA violates all three of these standards.
First, the PCMA provides a different definition of “child” based on gender: for males, the age of
marriage is 21; for females, 18.2% The legal disparity reflects social practice in India; the median
age of marriage for girls in India is more than 6 years younger than for boys. % Only 9.5% of
boys ages 20-24 were married as children, compared to 47% of girls ages 20-24."* This
Committee has affirmed that a lower minimum age of marriage for girls promotes discriminatory
stereotypes and “assume[s] incorrectly that women have a different rate of intellectual
development from men, or that their stage of physical and intellectual development at marriage is
immaterial.”'%

Second, the PCMA makes marriages voidable, not void, which violates recommendations put
forth by both Committee and India’s own National Commission for Women and Law
Commission.'® Under the PCMA, either spouse who was a child when the marriage occurred
has the option to void the marriage; however, this can only be done until two years after attaining
majority,®” which may be while married girls are experiencing their first pregnancies or have
small children. Voiding a marriage requires judicial authorization, which can be a barrier for
girls who may lack the autonomy to access and pay for legal services. The legal obstacles posed
by the PCMA’s recognition of child marriage as void rather than voidable are further
complicated by the persistence of multiple religiously-based personal laws (e.g., Muslim
Personal Law, Hindu Marriage Act, Christian Marriage Act, Parsi Marriage and Divorce Act) in
India. Passage of the PCMA did not clarify whether it supersedes personal laws, which has led to
ambiguity concerning whether the minimum ages of marriage and the status of child marriages
as voidable should be universally applied, or if the ages of marriage and legal statuses of child
marriage established under personal laws should prevail.’®® While a few state-level High Court
decisions have held that the PCMA supersedes certain personal laws, the Supreme Court has not
rendered a decision on the issue.® The Committee has specifically expressed concern to State
parties where plural legal systems allow for discrimination against women and where “under-age
marriage[s] of girls...are legitimized under different religious laws governing personal status.”**

Despite the PCMA, India continues to allow child marriage to persist with impunity. In 2007,
this Committee has specifically called on India to take “take comprehensive, effective and
stringent measures aimed at deterrence of those engaged in child marriages, the elimination of
such practices and the protection of the human rights of the girl child.”*** However, prosecution
for promotion or solemnization of child marriages remains very low. Further, Child
Marriage Protection Officers, who are tasked under the PCMA to prevent child marriage,
have only been appointed in about half of the states in India.'*?

Marital Rape. General Recommendation 19 requires that “[s]tates parties should ensure that
laws against family violence and abuse, rape, sexual assault and other gender-based violence
give adequate protection to all women, and respect their integrity and dignity.”*** This
Committee has specifically expressed concern where States parties have failed to criminalize
marital rape and has called for States parties to exercise due diligence in addressing all forms of
gender-based violence.***



Incidences of sexual violence, such as marital rape, remain high in India: for example, one study
shows that over half (59%) of women in Bihar experienced physical or sexual violence in
marriage.'™ In 12 other states, more than one third of women experience physical or sexual
violence in their marriages.**® Child marriage specifically exposes girls in India to sexual
violence. A publication cosponsored by the government describes child marriage as “open[ing]
the door to an endless and vicious cycle of domestic violence and abuse.”™*” Recent studies have
affirmed that married girls in India are particularly vulnerable to sexual abuse.'® Despite these
statistics, rape within marriage is not criminalized in the Indian Penal Code (IPC) unless it
involves a girl below the age of 15.* Legislation passed in 2012 concerning sexual abuse of
children raised the age for statutory rape to 18 and removed the marriage exception through this
age; '™ however, the Criminal Procedure Code (Amendment) Ordinance, passed in March
2013,"* retrogressively reaffirms the IPC standard and does not recognize rape within
marriage once a girl is above 15."** The Committee has consistently urged India to address the
high incidence of violence against women in the country,'?® and specifically criticized India’s
failure to criminalize marital rape and child sexual abuse.'**

b. Discrimination in Fulfillment of the Right to Reproductive Health Services
for Rural and Poor Women & Adolescent Girls

The Committee has recognized that the intersection of gender with race, ethnic or religious
identity, disability, age, class, or caste may result in women experiencing multiple and
compounded forms of discrimination.’” The Committee has emphasized that societal factors can
lead to different outcomes in health status among women, and has called for special attention to
be given by states to the needs of those women in vulnerable groups, such as young girls**® and
rural women.*?” As such, the Committee has urged states to initiate specific measures to
eliminate these multiple forms of discrimination.'?®

Rural and Poor Women. Inequitable access to contraceptive services for rural women violates
Article 14 of CEDAW, which specifies that states must take special steps to provide rural women
with access to adequate health care and family planning services.'® Despite this obligation, low-
income and rural women fare worst in both access to and quality of care in India.*** Some of the
gravest disparities in access to maternal care occur on the urban and rural divide: in urban
areas 75% of pregnant women report having had at least three prenatal visits, while in rural areas
that number is only 44%."** Further, deliveries are much more likely to be assisted by a skilled
birth attendant in urban areas than in rural areas: 62% of women in urban areas were assisted by
a skilled birth attendant, compared to 26% of women living in rural areas."** As a result of the
disparities in care, the MMR is higher than the national MMR in states such as Assam (390) and
Uttar Pradesh (359)."*

Adolescents. Early pregnancy, which is linked with early marriage, significantly jeopardizes the
lives and health of adolescent girls.*** Pregnancy is particularly dangerous for adolescent girls in
India, due to the fact that they are less likely to receive proper ANC and are more likely to have
pregnancies timed frequently and too closely together.™*> Only 40% of adolescent births were
delivered in a health facility.*® Further, government studies show that more than half of
adolescent girls aged 15-19 did not even have one ANC visit in the first trimester of
pregnancy.™’ The numbers indicate that despite the increased risk of early pregnancy and



childbirth, a significant percentage of pregnant adolescent girls are receiving far less than the
internationally-recommended four antenatal visits and are delivering without skilled birth
attendance.

Suggested Questions to be Posed to the State Party

The Center and HRLN respectfully request that this Committee pose the following
guestions to the delegation representing the government of India during its Pre-Sessional
Working Group.

1.

What steps have been taken by the State party to improve maternal health for rural,
adolescent, and poor women since the last periodic review and what are some of the
positive results of those steps? What is the State party specifically doing to address
leading causes of maternal death and morbidity such as early marriage and unsafe
abortion?

What steps are being taken by the State party to ensure implementation of decisions
finding violations of women’s right to survive pregnancy and child birth and their
reproductive rights, including specifically the cases of Laxmi Mandal v. Deen Dayal
Harinagar Hospital, Jaitun v. Maternal Home, MCD, Jangpura and Others, and Sandesh
Bansal v. Union of India?

What steps have been taken by the State party since the last periodic review to establish
universal access to a full range of contraceptives, including emergency contraception, in
order to reduce the unmet need for contraceptives and risk of unplanned pregnancies,
especially among adolescents, rural women, and poor women?

What measures have been taken by the State party since the last periodic review to ensure
women’s access to safe abortion services? What steps has the state party taken to ensure
that attempts to balance the sex ratio do not result in barriers to safe abortion services?

What specific steps are being taken to effectively prevent child marriage as envisioned by
the PCMA, including by ensuring the appointment of CMPOs and the prosecution of
perpetrators of child marriage?

What specific measures has the state party taken to ensure access to effective legal
remedies for victims of child marriage in accordance with the law and to assess the need
for additional measures aimed at removing barriers that young girls face in seeking legal
remedies?

What steps has the state party taken to clarify the minimum legal age of marriage and
status of child marriage and to ensure uniformity in the legal regulation of child
marriage?

What steps are being taken to recognize marital rape as a crime?



Sincerely,
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Colin Gonsalves Melissa Upreti
Founder-Director Regional Director for Asia
Human Rights Law Network Center for Reproductive Rights
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Kerry McBroom Payal Shah
Director, Reproductive Rights Unit Senior Legal Adviser for Asia
Human Rights Law Network Center for Reproductive Rights
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