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Introduction and Summary

This update is respectfully submitted to the Committee for the Elimination of
Racial Discrimination (“CERD"™) in order to inform the Committee of the actions of the
State Party since the issuance of the CERD Decision 1(68) on 10 March, 2006. The
following are examples of the deteriorating situation of the Western Shoshone:



. The State Party is attempting to circumvent the Committee's Decision
1(68) by the State Party's scheme to distribute money to individual
Western Shoshone in order to assert that the State Party has
purchased all the rights of all the Western Shoshone to their ancestral
lands.

. The State Party has delegated to the State of Nevada the responsibility
to regulate mercury emissions from multinational mining
corporations in Western Shoshone territory, with the result that
Western Shoshone ancestral lands have now for the first time ever
been declared to have mercury levels which threaten the survival of
the Western Shoshone.

. The State Party continues to actively cooperate and plan with private
corporations to extract and export water from Western Shoshone
ancestral lands to the City of Las Vegas, which threatens irreparable
harm to the Western Shoshone, and their cultural rights and
traditional spiritual practices.

. The State Party has delegated to the State of Nevada the rights to
control and regulate the use of water within Western Shoshone
territory, and the State of Nevada has abused that power by allowing
multinational gold mining companies to conduct huge scale open pit
mining which threatens irreparable harm the underground water
resources essential to all life in Western Shoshone territory.

. The State Party has since the CERD decision 1 (68) started to store
above ground nearly all of its high level nuclear waste and weapons
grade nuclear material solely at the Nevada Test Site located on
Western Shoshone ancestral lands, and is presently involved in efforts
to approve the transportation corridor and process permit
applications to open the only high-level nuclear waste repository in
the United States at Yucca Mountain.

. The State party continues to deny access of the Western Shoshone in
national courts by preventing the adjudication of claims brought by
the Western Shoshone on their merits, with three separate decisions
on September 20, 2006, December 11, 2006, and May 31,2007,
dismissing the claims on domestic technicalities.

. The State Party’s accelerated granting of leases for “fracking’ on July
17 and 18, 2014, in the context of the status, occupation and other uses
of these lands threatens the water and land resources in these Western
Shoshone communities.



8. The State party has made a final decision and announced its
intention to detonate a huge bomb on Western Shoshone ancestral |
ands, in violation of the Nuclear Non-Proliferation Treaty and the
domestic ban on the development of new nuclear weapons.

9. The State party is presently involved in legislative efforts to
suspend domestic legal procedures and environmental standards as
part of ongoing federal efforts to open a high-level nuclear waste
repository at Yueca Mountain.

10. The State Party is presently involved in legislative and regulatory
efforts to prevent the Western Shoshone from their traditional ways
of harvesting foods and medicinal herbs, which State denial of
traditional practices threatens the health and spiritual and cultural
traditions of the Western Shoshone.

Discussion

The nature and urgency of the emergency situation created by the State party’s
ongoing actions set forth above will now be described in more detail. The issues below
are addressed in the same order as set forth above.

1 The State Party’s accelerated actions to distribute so-called
“settlement’ or “judgment fund’ monies to individual Western
Shoshone is a blatant attempt to circumvent this Committee’s
Decision 1(68), and is a violation of the fundamental due process and
equal protection rights of the Western Shoshone under domestic and
international law.

The State Party submitted to the Committee in April, 2007, it’s response to
March, 2006, Decision 1(68). In Annex H of it’s “Periodic Report of the United States of
America,” the State Party acknowledges in the first sentence of the Executive Summary
that “(T)he United States recognizes, as a historical matter, that indigenous people
throughout the world have been unfairly deprived of the lands they once habitually
occupied or roamed.” '"The State Party then proceeds to describe the procedure it used to
establish laws that discriminated against the American Indians and deprive the Indians,
including the Western Shoshone, of the fundamental due process and equal protection
rights afforded all other persons. The detailed explanation by the State party in Annex I
to its “periodic Report” of April, 2007, is merely a step-by-step explanation of how the
State party enacted laws specifically targeted at American Indians which were designed

! Attachment 1, Periodic Report of the United States of America to the Committee on the Elimination of
Racial Discrimination Concerning the International Convention on the Elimination of All Forms of Racial
Discrimination, April 2007", index and Executive Summary,



to deprive the Western Shoshone of the right to trial, and the rights to due process and
equal protection guaranteed to all persons under the United States Constitution and
“contemporary international human rights norms, principles and standards that govern
determination of indigenous property interests”, as stressed by the Inter-American
Commission on Human Rights in the case of Mary and Carrie Dann versus United States
(Case 11.140, 27 December 2002), and Paragraph 6 of Decision 1(68) of this Committee

The State Party alleges in Paragraph 1 of the Executive Summary of Annex Il to
its Periodic Report of April, 2007 that ‘the ICC (Indian Claims Commission established
in 1946) provided Indian claimants greater access and more flexible rules under which to
pursue their claims than would otherwise have been available to the general public.” The
truth is that the ICC was created to create a unigue and unprecedented procedure based
specifically upon race for the adjudication Indian land claims in a manner which was
intended to and did deny the Western Shoshone the fundamental due process and equal
protection rights secured them under the United States Constitution. The State Party’s
allegation that the ICC provided “flexible rules” for the State Party to employ in the
“final extinguishment” of Indian claims is a true and accurate description of the unique
procedure employed by the State party to violate the rights of the Western Shoshone. The
State Party’s assertion that these “flexible rules” were otherwise unavailable to the
general public is in fact a disingenuous way of saying that no other Americans were ever
subjected to the violations of their Constitutional rights in the manner in which those
unique “rules” were applied to the Western Shoshone.

These “flexible rules” which the State Party admits were specifically targeted at
American Indians, were used by the State party to violate the rights of the Western
Shoshone in the adjudication of the Western Shoshone in proceedings before the United
States TCC, the United States Court of Claims, the United States District Court, the
United States Ninth Circuit Court of Appeals, and the United States Supreme Court as
follows:

1. The State Party, as the defending party against whom the land claim was brought,
selected the “identifiable group” of Western Shoshone who the State Party would
recognize as the only Western Shoshone persons who would be allowed to pursue claims
against the State Party.

2. The State Party chose the attorney who would represent the “identifiable group”,
thereafter specifically depriving the Western Shoshone of their fundamental right under
American law to be represented by the attorney of their choice when the Western
Shoshone later sought to be represented by other counsel. The delegation to the defending
party, the United States, of the power to choose the attorney representing the claimants,
the Western Shoshone, is an ouirageous and fundamental violation of the rights of
litigants in domestic courts to choose the attorney they want to represent them.

3. The State party chose the claims that it would allow the Western Shoshone to bring
against the State party, thereby specifically denying the Western Shoshone of their



fundamental right of substantive due process and their right to a fair trial on those claims
which they as the claimants had the right to prosecute against the United States.

4. The State Party, the ICC and each of its domestic courts mentioned above, failed to
provide notice to individual Western Shoshone that their rights to their ancestral lands
were being adjudicated, and failed to provide individual Western Shoshone with their
fundamental rights under the united States Constitution and well-established federal law
that each individual Western Shoshone could “opt-out” and not be bound by the sham
ICC proceeding used by the State Party to “finally extinguish” the Western Shoshone

fand claims.

By way of comparison with the procedure used by the State Party (o “extinguish”
the rights of the Western Shoshone, if each individual Western Shoshone had instead
been a member of a class of persons in the United States who had been injured as a result
of the use of a defective medication, each such Western Shoshone individual would have
the right to choose his or her own attorney, to participate or not participate in a class
action against the pharmaceutical manufacturer of that medication, to pursue those claims
which the claimant chose to pursue, to notice of exact terms of any proposed settlement
prior to the finalization of such a settlement, and the right to opt out of any class
settlernent to pursue those claims individually rather than be bound by a settlement with
which that individual Western Shoshone did not agree. Each and every one of these
fundamental rights was denied the Western Shoshone by the “flexible rules” the State
Party adopted to extinguish the rights of the Western Shoshone. And, as admitted by the
State Party, these “flexible rules” were targeted directly at the racial minority of
American Indians.

Since the State Party’s Periodic Report of April, 2007, the State Party has been
acting to accelerate it’s efforts to distribute the so-called “judgment fund distribution” to
individual Western Shoshone in order to circumvent this Committee’s Decision 1(68).
*The State Party’s Bureau of Indian Affairs (BIA) has been holding meetings and
informing Western Shoshone leaders that the only relief the Western Shoshone will ever
pbtain for their land claims is the money the BIA will distribute to finalize the
“extinguishment” of those land claims, and that unless individual Western Shoshone
apply before the deadline established by the State Party for entitlement to a share of that
money, the individual Western Shoshone will never receive anything for the
extinguishment of their rights to their ancestral lands.

These actions by the State Party and its BIA are in direct defiance of Paragraph 9
of Decision 1(68), wherein the Committee specifically urged “the State Party to take
immediate action to initiate a dialogue with the representatives of the Western Shoshone
peoples in order to find a solution acceptable to them, and which complies with their
rights under, in particular, articles 5 and 6 of the Convention.”

Attachment 2, “Meeting: Western Shoshone Claims Update - BIA Enroliment Application
Process/Deadline”, giving notice of the State Party’s Bureau of Indian Affairs meeting scheduled for
February 11, 2008, at the United States District Courthouse in Reno, Nevada.



2. In March, 2007, for the first time in history and after thousands of
years of use and occupancy by the Western Shoshone, the fish and
waters of their ancestral lands were declared by the State of Nevada
to be polluted and contaminated by mercury from gold mining to the
extent that the health, cultural rights and mere survival of the
Western Shoshone people is now threatened.

Since March, 2007, the State of Nevada issued a “Health Advisory™ for (1)
Chimney Dam Reservoir, (2) Comins Lake, (3) Rye Patch Reservoir, and (4) Wildhorse
Reservoir, notifying the public that mercury levels had been detected in fish in those
waters at levels which are dangerous or deadly if consumed by humans. *It came as no
surprise that the ancestral lands of the Western Shoshone were becoming dangerously
contaminated with mercury by gold mining on those lands, and scientists and
environmental groups had been predicting for more than ten years that mercury emitting
from gold mining in Nevada would eventually result in health warnings and dangerously
high levels in fish and waters of that State. The State Party has delegated to the State of
Nevada the authority to enforce environmental laws applicable to mercury emissions. It is
in the financial interest of the State of Nevada, however, to disregard mercury emissions
to allow gold mining companies to maximize production, due to the fact that the State of
Nevada receives five percent (5%) of every dollar of gold produced in Nevada. The
actual net proceeds of minerals received by the State of Nevada during the year 2005 to
2006 was Eight Hundred Fifty Three Million Thirty Eight Thousand Seven Hundred
Sixty Seven Dollars ($853,038,767). *As a result of its desire to allow multi-national gold
producers to maximize production at the cost of damage to the environment and to the
health of the Western Shoshone and all other persons who presently live on Western
Shoshone ancestral lands, the State of Nevada has knowingly allowed the mercury
emissions over the past thirty years of gold mining to now pose a threat to the very lives
of persons living on those lands.

The State Party has knowingly allowed the State of Nevada to fail to enforce the
State Party’s national environmental laws and standards as to Western Shoshone
Territory. Worse vet, the response of the State of Nevada to the presence of deadly levels
of mercury on Western Shoshone ancestral lands has been to declare that there will be
no clean-up plan to remove mercury from the contaminated areas, but instead a
plan to merely reduce the additional amount of mercury the mines will be allowed to
disperse into those areas. This is a blatant declaration by the State of Nevada, with the
ratification and approval of the State Party, that the health and cultural rights of the
Western Shoshone, and the health of all other persons affected by the deadly levels of
mercury, are less important than the profits and maximization of gold production of
multi-national mining companies, and the taxes derived therefrom by the State of
Nevada.

IAttachment 3, Nevada Department of Wildlife public health notices and advisories warning of high
mercury levels detected in fish in Chimney Dam Reservoir, Comins Lake, Rye patch Reservair, and
Wildhorse Reservoir.

*Attachment 4, “Actual Net Proceeds of Minerals Assessed Valuations™ - fiscal year 2005-2006.



The decision by the State of Nevada to not require any cleanup of existing
mercury contamination, and the ratification and approval of that decision by the State
Party, has been despite numerous medla reports about mercury emitted by mining on
Western Shoshone ancestral lands. * There have also been published scientific articles,
one of which concluded that in at least one case near a gold mine on Western Shoshone
ancestral lands, “ambient mercury concentrations (in the air) were observed to be over
100 times background concentrations”, and that “these concentrations were much
higher than expected” and raise serious health concerns. ® Another published scientific
article concluded in March, 2005, that “Nevada gold mines are a previously unrecognized
source of large atmospheric mercury releases, and constitute the largest source of new
byproduct mercury in the U.S.”’

This latter article also notes that despite the fact that mercury is required to be
regulated by all the major federal environmental laws in the U.S., “prior to March of
20006, neither the U.S. EPA nor the Nevada Division of Environmental Protection
regulated mercury emissions from Nevada mines, other than as water pollutants or
as hazardous air pollutants when a single source exceeds 10 tons.” These media
reports, the health warnings, and the scientific publications show that despite knowledge
and admission by state and federal environmental regulators, the multinational mining
companies operating on Western Shoshone ancestral lands are continuing to be allowed
with governmental approval to add more and more deadly mercury to the environment.
These actions by the State Party are in violation of the spirit of the “Global Mercury
Assessment” ® published by the United Nations Environmental Programme in December,
2002, and of the Recommendations of this Committee in Paragraph 8 of Decision 1(68)
wherein the Commitiee stated that “the State party is urged to pay particular attention to
the right to health and cultural rights of the Western Shoshone people, which may be
infringed upon by activities threatening their environment and/or disregarding the
spiritual and cultural significance they give to their ancestral lands.”

Given the urgency of the danger and harm posed by the recent admission by the
State Party and its environmental regulators in Nevada that mercury levels are now at
dangerous and deadly amounts on Western Shoshone ancestral lands, the Western
Shoshone National Council and the Winnemucca Indian Colony respectfully request that
this matter be placed on the agenda of the upcoming Session on an emergency basis.

3 Attachment 5, Reno Gazette-Journal articles “Tests show high levels of mercury in air near mines”
(8/26/05), “Study finds three kinds of mercury exiting state mines” (5/11/07), “Mercury compromise
unveiled” (3/27/07)

SAttachment 6, “Mercury Air Concentrations in Northern Nevada”, Patrick Joyce, Dr. Glenn C. Miller,
University of Nevada, Reno, January 2007.

"Attachment 7, “Mercury and Modern Gold Mining in Nevada, Greg Jones and Glenn Miller, University of
Nevada, Reno, March, 2005.

S Attachment 8, “Global Mercury Assessment”’, United Nations Environmental Programme, December,
2002



The State Party has demonstrated a callous disregard for the health effects of the Western
Shoshone, and the Western Shoshone continue to be deprived of access to domestic
courts to protect their rights and prevent further irreparable harm to their health, their
lands, and their culture.

3. The State party, through its Bureau of Land Management continues
to process applications for the approval of a large-scale pipeline
project to pump and transfer groundwater from Western Shoshone
ancestral lands to the city of Las Vegas, which poses disastrous
environmental consequences to the already arid lands from which
those waters will be removed.

The city of Las Vegas, Nevada, has bee the fastest growing metropolitan area in
the U.S. over the past thirty years. The population of the Las Vegas metropolitan area has
grown from approximately 300,000 people in 1972 to more than 2,000,000 people today.
Las Vegas is located in the Mojave Desert, and has less precipitation annually on average
than any other metropolitan area in the U.S. Nearby Lake Mead, which was created as the
result of the construction of the Hoover Dam, has gone down by mare than forty meters
from the height of the water level prior to the huge increase of population of Las Vegas.
Las Vegas is running out of water, and the solution in the minds of city and state officials
has been to acquire water from Western Shoshone ancestral lands in Eastern Nevada and
to transport that water by means of a huge pipeline to be constructed across those lands.
The pipeline can only be constructed with the approval of officials employed by the State
Party’s Bureau of Land Management, which has been acting quickly and without
adequate environmental study to approve the necessary permits.

In the arid Western U.S., it has long been said that “water does not flow downhill,
it flows towards money.” In the case of the waters proposed to be exported from Western
Shoshone lands to Las Vegas, it can veritably be said that these waters are destined, with
State approval and encouragement, to flow from the areas in which they are needed by
the indigenous people, the environment, the vegetation and the wildlife, to the city of Las
Vegas where the water is wanted by people with money, the casinos, and the developers.
This water exportation scheme has been the subject of much controversy in the low
population areas from which the water is proposed to be exported, but the political power
and the money behind those who stand to gain financially from the project has resulted in
the State Party acting in concert with the proponents of the plan to approve the pipeline as
quickly as possible.

? Attachment 9, “Pipeline will leave negative legacy - Pumping groundwater to Valley would damage rural
Nevada.” Reno Gazette-Journal, 10/28/07



4. The State Party has authorized the State of Nevada to permit
multinational mining companies to permanently destroy huge areas of
Western Shoshone ancestral lands and the water resources on those
lands.

In the U.S., it is left to each individual State to determine how and by whom its
water resources will be used, and what, if any, reclamation will be required in addition to
some minor, inexpensive requirements of federal reclamation law. For example, in the
State of Montana, cyanide, a lethal poison, is not allowed to be used due to prohibition by
Montana State law. In Nevada, cyanide is allowed under Nevada State law, and virtually
all of the gold produced by mines in Nevada is the result of cyanide heap leaching
operations. Cyanide is allowed under federal law.

Under Colorado State law, before mining is completed at any mine in that State,
the original contours of the land must be restored so that there remains no evidence that
an area has been mined. In Nevada, however, mining companies are not required to
restore the contours of the land that has been mined, and after mining is concluded the
mining company is only required to put a shallow layer of topscil in the bottom of what is
sometimes a six hundred (600) meter or deeper pit and on top of the cyanide heap ore
pad, and put some grass seed in that shallow top soil, in order to fully satisfy State
reclamation law. The end result is that, in Nevada, there are huge deep pits and huge flat
mountains of spent gold ore that will remain there forever.

Worse yet, and of immediate concern regarding urgency in this Committee’s
consideration, is the fact that the gold mine pits are so deep that they are below the water
table. In order to mine under such conditions, the multinational mining companies must
constantly pump huge quantities of water from some of those pits merely to keep the pits
from becoming toxic lakes. When the mining ends, and the pumping stops, those pits will
in fact become what the State party calls “Mine Pit Lakes.” Despite the fact that the State
party’s own U.S. Fish and Wildlife Service has determined these Mine Pit Lakes in
Nevada to “exceed aquatic life effect concentrations”, the State party continues to allow
these mine pits to be dug deeper and with full knowledge that these pit lakes “can turn
out to be the site of perpetually contaminated water.” '

The permanent harm to the environment of Western Shoshone ancestral lands and
Nevada from the huge scale gold mining operations presently allowed by the State party
has also been the subject of national debate and media attention. The New York Times
succinctly noted in 2005 that the “Environment pays price for gold in Nevada.”

10A ttachment 10, Statement of Dan Randolph before the House Subcommittee on Energy and Mineral
Resources, 8/21/07

"Attachment 11, “Environment pays price for gold in Nevada”, New York Times, 12/30/05



The scale of the devastation to the environment is beyond the comprehension of anyone
who has not seen the effect with his or her own eyes. Accordingly, the Western Shoshone
National Council and the Winnemucca Indian Colony respectfully request a site visit by
the Committee, or the working group. in order to observe the State party’s lack of
responsibility in allowing mining operations to be conducted in the current fashion.

5. The State Party has during the past year started to store above
ground nearly all of its high level nuclear waste and weapons grade
nuclear material solely at the Nevada Test Site located on Western
Shoshone ancestral lands, and continues to proceed with plans to open
a nuclear waste repository at Yucca Mountain.

Since March, 2006, the State party has begun to store all of its weapons grade
nuclear material solely at the Nevada Test Site (NTS) on Western Shoshone ancestral
lands, and to store nuclear waste above ground at the NTS. ' The proposed Yucca
Mountain project continues to move forward by the expenditure to date of more than Ten
Billion Dollars ($10,000,000,000), however the short term solution to the nuclear waste
storage problem has been to temporarily store some nuclear waste above ground pending
final approval by the State Party of its plans to store all of the nuclear waste from nuclear
power plants in the U.S. and 42 other countries at the planned Yucca Mountain site on
Western Shoshone ancestral lands.

This storage of nuclear waste on Western Shoshone ancestral lands and the
continued federal efforts to open the Yucca Mountain nuclear waste repository are
contrary to the concerns expressed by the Committee in Paragraph 7 (b) of Decision 1
(68).

6. The State party continues to deny access of the Western Shoshone in
national courts by preventing the adjudication of claims brought by
the Western Shoshone on their merits, with five separate decisions
on September 20, 2006, December 11, 2066, May 31, 2007, January 18,
2008, and June 4, 2009, dismissing the claims on domestic
technicalities.

The Western Shoshone have continued to challenge in domestic courts the taking
of their lands and resources by the State Party. In three separate rulings since September
20, 2000, the federal courts of the State party have refused to consider the claims asserted
by the Western Shoshone challenging the legality of the ICC process and the federal
court rulings, which followed that process. In each of those three separate decisions, the
courts relied upon technicalities of U.S. law to dismiss the cases without addressing the
merits of any claim brought by the Western Shoshone. These decisions have all been
made by the domestic courts of the State Party since the time of this Committee’s
Decision 1(68) in March, 2006. "

“Artachment 12, two photographs of nuclear wasie storage at the Nevada Test Site.

YAttachment 13(a), L3(b), and 13(c)



In effect, the State Party has passed laws to create technical abstacles that prevent
the Western Shoshone from raising the issue of the illegality of the taking of their lands.
By enacting legislation specifically designed to discriminate against American Indian,
including the ICC law as described above, the legislative and executive branches of the
State Party have prevented the domestic courts in the United States from addressing the
issues of the legality of the proceedings and the taking of the lands by the State Party.

7. The State Party’s accelerated granting of leases for “fracking”
on July 17 and 18, 2014, in the context of the status, occupation
and other uses of these lands threatens the water and land
resources in these Western Shoshone communities.

The State Party has been permitting corporations to drill for oil and gas within the
Western Shoshone territory using hydraulic fracturing, commonly known as fracking,
which will devastate and pollute the groundwater, poison the wildlife and wild plants,
already suffering through drought conditions, enter the food chain, and result in serious,
even deadly, health consequences for the Western Shoshone people.

Last year the Bureau of Land Management began accepting applications for oil
and gas exploration using the system of hydraulic fracturing or fracking, within Western
Shoshone territory. Fracking has been banned from many countries because of the
devastating effects on water quality and water quantity, and its resulting deadly effects on
the health of humans, animals, and vegetation. The Bureau of Land Management did not
do a complete Environmental Impact Statement to analyze potential adverse effects to the
environment effects, but rather completed a shorter, more limited, and less expensive,
Environmental Assessment. The Western Shoshone National Council was not contacted
about this activity, but found out about it by accident. They sent a letter of opposition to
the Bureau of Land Management, which included Decision 1(68). There was no response.

Over 5,000 comments, mostly critical of the action, were submitted to the Bureau
of Land Management prior to the lease sale of 112 parcels. Including the Western
Shoshone National Council, groups of farmers and ranchers, environmental groups, and
one county were among those who submitted opposition and attended and spoke at
hearings and meetings. Several of these parties have now initiated legal action against the
Bureau of Land Management.

Despite the obvious concerns, the Bureau of Land Management issued a Finding
of No Significant Impact and authorized the lease sale which was held on July 17, 2014,
The leases are for a period of 10 years with annual rental fees of $1.50 - $2.00 per acre.
In its finding of no significant impact, the Bureau noted that the leases might affect air
quality, cultural resources, Native American religious concerns, riparian areas, threatened
and endangered species, migratory birds, grazing, recreation, soil, vegetation, wildlife
and visual resources, but concluded that none of these impacts were considered
significant. All of these are significant to the people of the Western Shoshone Nation.

Because of a loophole in the environmental laws, oil and gas industries are
exempt from most federal environmental laws including the Clean Water Act, Clean Air



Act, Safe Drinking Water Act, and the National Environmental Policy Act. Those who
suffer from the toxic chemicals released into the water and onto the land have no
recourse. Disposal by injection of frack waste into ponds has been related to the dramatic
increase in earthquake activity, even in areas that never experienced earthquakes before.
Several of the drill sites are very close to Yucca Mountain.

Western Shoshone have a different relationship with the earth than most other
people. They are caretakers of the land, and in their belief, they were put where they are
to do so. Water is spiritual to them, water is life to them,; its purity of utmost importance,
used in ceremony. Western Shoshone don't usually move from their land. If their sacred
water turns deadly, many will stay on their land regardless. The chemicals will eventually
sicken and kill them, and the culture will be gone. The plants, the wildlife, the water, the
burial sites, the ceremonial sites cannot be replaced. They will die off and so will their
language and customs.

8. The State party has made a final decision and announced its
intention to detonate a huge bomb on Western Shoshone
ancestral lands, in violation of the Nuclear Non-Proliferation
Treaty and the domestic ban on the development of new
nuclear weapons.

On April 4, 2006, the State party announced its decision to detonate 700 tons of
high explosives at the Nevada Test Site, which is located on Western Shoshone ancestral
lands. The Western Shoshone were forcibly removed from those lands which became the
Nevada Test Site in 1951, and the State party admits to having detonated 928 above-
ground and below-ground nuclear bombs on those lands between 1951 and 1992. The

“test” announced on April 4, 2006, was named “Divine Strake.”

On April 20, 2006, a proceeding to stop “Divine Strake” was commenced in the
United States District Court in Las Vegas, in the case entitled Winnemueca Indian

Colony, et al. v. United States of America. Donald Rumsfeld. et al. Those documents

filed with the court also included the Affidavits of scientific and legal experts who have
challenged the legality of the State party’s decision to conduct the “Divine Sirake” test.
Of particular import to this CERD matter is the Affidavit of John Burroughs, the
Executive Director of the Lawyer’s Committee on Nuclear Policy in New York City.
Attorney Burroughs explains why the planned “Divine Strake” test is in violation of the
State party’s obligations under the Nuclear Non-Proliferation Treaty and the 1996

advisory opinion of the International Court of Justice.



It is noteworthy to point out to CERD that the State party is simultaneously asking
the UN to impose sanctions against North Korea and Iran under the Nuclear Non-
Proliferation Treaty, while the State party is itself actively planning to violate its
obligations under that same Treaty. Enclosed are documents which reflect that the State
party admits that “Divine Strake” is intended to provide information to be used to
develop a new nuclear bomb to be used to attack all potential adversarial “hardened and
deeply buried targets.” The Winnemucca Indian colony, on behalf of itself and all other
Western Shoshone, respectfully requests that CERD express particular concern about the
use of Western Shoshone ancestral lands for the purpose of developing and testing
nuclear weapons, and that CERD further urge the State party to respect and obey its
international Treaty and domestic legal obligations of disarmament and Nuclear Non-

Proliferation.

9. The State party is presently involved in legislative efforts to
suspend domestic legal procedures and environmental
standards as part of ongoing federal efforts to open a high-level
nuclear waste repository at Yucca Mountain.

Since the time of the 68" session of CERD, legislation has been introduced in the
United States Congress that would exempt the planned high-level nuclear waste
repository at Yucca Mountain from substantive and procedural environmental laws and
regulations, including the establishment of radiation exposure standards unique to that
project. The package of legislative reforms includes plans to more than triple the amount
of nuclear waste to be stored at Yucca Mountain.

Yucca Mountain is located on Western Shoshone ancestral lands, and the area has
great spiritual significance to the Western Shoshone. As to Yucca Mountain, the
response of the State party since the time Decision | (68) was issued has been to expedite
federal efforts to develop and open the nuclear waste dump there. The Winnemucca
Indian colony, on behalf of itself and all other Western Shoshone, respectfully requests
that CERD express particular concern about federal actions to open the planned Yucca

Mountain nuclear waste repository, and to exempt that project from otherwise applicable



legal and environmental standards, and that CERD further urge the State party to desist

from any further efforts to open a nuclear waste repository at Yucca Mountain,

10.  The State Party is presently involved in legislative and regulatory
efforts to prevent the Western Shoshone from their traditional ways
of harvesting foods and medicinal herbs, which State denial of
traditional practices threatens the health and spiritual and cultural
traditions of the Western Shoshone.

On December 20, 2007, the State Party proposed to adopt federal regulations to
restrict and prevent the Western Shoshone from engaging in their traditional harvest of all
Shoshone medicine plants, including those used in ceremonies, many Native food
sources, e.2. pine nuts, the traditional staple food, and Native basketry or tool and
implement crafting materials. Although the U.S. Forest Service uses non-Indian
commercial pine nut harvesters to locate the best auction sites, they did not seek the same
harvesters, nor did they seek out Native People for advice about the costs of harvest or
sustainable harvest limits when setting the new rule. Shoshone would be required to
obtain permits to gather culturally important plants and native foods, interfering with the
freedom to practice their religion.

The new rule sets sustainable harvest by looking at levels over the past three years
rather than individual plant production cycles, e.g. pine nuts are on a 4-7 years cycle
depending on weather and other factors. No protection would be provided for cuiturally
important plants. Some gathering rights are preserved where treaties specifically speil out
gathering rights. The Ruby Valley Treaty of peace and friendship only allowed safe
passage and gave up no rights to foed, medicine, or spiritual plants. Only federally
recognized tribes would have an exemption. Some ceremonies, including coming of age
ceremonies, requiring pine nuts have virtually disappeared. The language surrounding
this use is almost faded from memory.

Further, the concept of “personal use” relates mostly to non-subsistence use.
Many Shoshone groups do not believe in selling food, but rather harvest and share with
elders and extended families. Some federal agencies describe commercial use as more
than 20 Ibs. Per year of pine nuts. Pine nuts are used traditionally for4 flour, oil, and
gravies, as well as medicine. Could the average American subsist on 20 Ibs of meat per
year? Some Shoshone always traded excess pine nuts for other foods.

While pinyon trees bearing pine nuts are being burned in “hazardous fuel
reduction plans” like the one in the BLM management plan that would use prescribed and
natural burns to torch 3.6 million acres of over 11 million acres in the next several years,
no evaluation of economic impact has been undertaken. Pine nuts average $14-16 per Ib.
While over 8 million metric tons of pine nuts are imported from other countries, the BLM
and USFS burn the pine nuts, further impoverishing Shoshone and making them have to
purchase rather than conduct traditional harvest.



No cumulative impact studies have been undertaken to measure the effects of
drought, recent devastating insect infestation, plans to deplete water by pipeline,
dewatering, and water table-lowering by mining operations.
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Annex

Backeground on Matier raised by Certain Wesiern Shoshone Descendants

Executlve Summary.

1. {a) The United States recognizes, as a historical matter, that indigenous people
throughout the world have been unfairly deprived of the lands they once habilually
occupied or roamed.  Such ancestral lands once constituted most of the Western
Hemisphere. In 1946, recognizing that many Indian tribes in the United States had been
unifairly deprived of such lands, the U.5. Congress established z special body, the Indian
Claims Commission (JCC}, to hear claims by Indian tribes, bands, or other identifiable
groups for compensation for lands thal had been taken by private individuals or the
government. The ICC provided Indian claimants grenter access and more flexible rules
under which to pursue their claims than would otherwise have been available to the
general public.

() In 1351, the Western Shoshone, represented by the Te-Moak Bands, brought
such a claim. That claim was successful, resulting in a decision (over objections of the
U.S. Government} that Western Shoshene aboriginal title had been extinguished. The
parties to the litigation stipulated that the {ands were taken in 1872, A valuation trial was
held and the 1CC declared the value of the lands and sub-surface rights to be over $26
million at the valuation date — compensation that is worth approximately $157 million as
of March 2007.

{c) The petitions submitted by certain Western Shoshone descendants to the
Committee on the Elimination of Racial Discrimination (CERD) concern an internal
dispute among Western Shoshone descendants about the litigation strategy pursued in
that claim. Certain Western Shoshone descendants, who were themselves part of the
litigating group, objected to seeking compensation for all Western Shoshone lands;
instead they preferred not to ¢laim compensalion for a portion of the lands in favor of
restoration of those lands. However, they failed to raise their objections in a timely
manner so that the matier could be dealt with in the litigation under applicable law.
Specifically, the ICC and appellate court found that their attempt Lo intervene in the
proceedings was untimely because: (1) they had waited 23 years from the start of the case
before seeking to participate, despite admitting in their filings to the court that they had
been aware of the ICC proceedings for a very long time; (2) they had not presented an
excuse to the court for the delay; and (3) they had not demonstrated fraud or collusion by
the Te-Moak Bands, which were prosecuting the case on behalf of the Western
Shoshone, and the U.5. Government. Becanse they were unsuccessful in pursuing their
objections, the Weslern Shoshone descendants who disagreed with the decision of the Te-
Moak Bands now seek to bring this issue before the CERD, despite ample recourse
before U.S. courts, including the U.S. Supreme Court, and despite the fact that their
position does not represent the views of all Western Shoshone descendants, most of
whorn wish to receive the compensation as awarded by the ICC.
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MEETING: WESTERN SHOSHONE CLAYMS UPDATE
Bl ENROLLMENT APPLICATION PROCESS / DEADLINE
AND
"ERIVACY ACT" IMP.ACT & POTENTIAL PROCEDURE FOR EDIUICATIONAL TRUST FUND
and / or EDUCATIONAL ADMINISTRATIVE COMMITTER

AGENDA
February 11, 2008, at 10:00 a.m. (Monday) 1o noan
Bruce Thompson Court House, Federal Building
4010 &. Virginia St., Suite 802, Renn, NV 89501

CALL TO ORDER: Mr. I"elix lke of Western Shoshone Claims Steering Commiites
OFENING PRAYER: M, Daisy Smiih, Elder Western Shoshone

WELCOME & INTROD JCTIONS:
1. Tracy Harizler-Toon, Gounsel to the Majority
Committe2 on Indian Affairs
Senator Harmy Reid of Nevada
. aren H. Whitarnton, Fidusiary Trust Officer
Cffice of the Spedial Trustes for American indians
Feld Operations — Western hevada, Garsan City
3. Guests: BIA, Eastern and Wesiern Nevada Agencies
4. Western Shoshone Tribal Chairpersons / Representatives

AN

. Mrs. Hartzler-Toon comment on Senator Reld interim budget
request for BiA, Phoenix Area, for processing claims (Omnibus Bifl);
Explanation on FY 09 budgst preparation; Other questions ¢
ANSWErsS,

. - Mrs. Whitenton cornment on Steering Committee Request on
one pags “inzert or flyes™ with chacks reviewing Public Law proisction
of per Capita paymeni{s) and on one page *insert” for relessa of
information related to the Educationsl Trust Fund; Annual review of
Trust Account; Other questions / answars.

Mrs, Daisy West (BIA Central) ... Cancelled her atendance due o
medical problem. Was to comment on progress of the BIA's enroliment
applications process.

4. Tibal Chairpersons / Representatives to discuss: Contract for ressarch

techinicians; Application deadiine; "Privacy Ast” implieations for

Educational Trust Fund. See next 2 attached sheets

—

YPDATLE:

N

W

BRIEF COMIMENT: 1. Wr. Felix Ike brief presentation of *Checklist-Tima Frame / Tracking for
P.L. 108-270"
2 (lime permiiting). Mrs. Nancy Stewart {WSCSC) on question of development
{ draft of "Educational Trust Fund Rules, Regulations, & Procadures®
far appraval by Tribas; Comment on Educational web site,

CLOSING PRAYER: Mrs, Daisy Smith, Elder Western Shoshone
ADIOURNMENT: Mr. Feldix ke (Lead Co-chalr, WSCSQC)



Mancy Stewart 775-887-3237 ;:2 .
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" MNote: Federal Pea:ster(Sfé/?OD?}—Drrect guiotes from “Final Rufe B QBJ?
(Privacy Act) and p. 9838 {Deadling)

gi‘ﬁﬁmm BIA should provide a mm
-mf ﬂﬁ.@; COTI

: ! I i g‘?ﬁ%’ﬁg lern SO l i *! Eﬁ@ﬁ&

Trost Fomd.
Response: Tk

capifa payment roll i is subj

provisions of the Privacy Adl

fnformation contaimed on that roll will

rot be released to anyone without the

eogplicit permiss @E. of the individuals

listed. Each individual who participaies

the oplion to

i the @Whmmgm has
decide if they want fo release
information to a third party conceining
their partici @aﬁ@ﬁ in the distribution.
The Admimistrative ﬁ@mmzﬁm will
naad to develop a procede .
collecH ez such information from
individuals who want to voluntarily
revesl their parti mpaﬁm. in t%ze' WPgmm |

Shoshone md gmem fund distribution.
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Mancy Stewart

s _gppﬁsaﬁﬂn Deadline

- We will not estsblish 2 Brm
apprication deadline in this rule. In
crder to allow adequate time for
submitiing and processiug applications
we will establish a deadline usiog the
following three sieps: :

Step 1. One fundred aod eighty days
(184] after opexning the enrollment
application process, we will connt all
applications that we haw: received.

Step 2. We will note the date on
which we coreplete the eligibility
determinaiiozs of 90 percent of the
applications thal we receive by the date
zstablished wader Step 1.

Step 3. The applicetior: deadline will
5e 90 days after the date noted in Step
2.

For example. i we receive 10
applications during the first 180 days
sfter opening the applicalion process,
the final applicalion deacline date will
~be 90 days after we process 8

applications. Similarly, if ' we receive
10,000 spplications durirg the frst 180
days after opening the apalication
process, the final applicaiion deadline
dlzte will be 90 days after we process
3,000 applications.

We will take several steps to ensnre
that all petential applicarts are
informed of the application deadline
date for Alivg applications to share in
the Western Shoshone Judgment fund
distribmiion.

1. We wiil potify all BLA Regional
Directors and Agency Superintendents
and require them to post notices in
regional offices, agency olfices,
comrounity enters on amd near
reservations, and in Indiaa Health
Clamizs.

2. We will notify tribal newspapers
and niewspapers of general circulation

T

775-867-3237 P-3

{Rules and Regulations

in major communities in Nevada,

" California, Idahoe, Avizona, Crregon and

Utah.

3. We will hold community meetings
in Reno and Las Vegas, Nevada, and on
or near the Indian reservations or the
established service areas for the
following tribes: Duckwater; Duck
Valley, Ely, Fallon, Ft. McDermitl, Te-
Mozk, Timbisha and Yomba,

At each of the community meedings
we wills

(1) Inform potential bemefriaries of
the application deadline date for filing
applications to share in the distxibution
of the Western Shoshope fudgment
fund;

(2} Inform potential benefirdaries of
eligibility criteds; and

{3) Help applicants to prepare and file
applications. .






The Nevada State Health Division has determined that a potential
public health problem may exist from eating Walleye caught in
Chimney Dam Reservoir. Studies performed by the State Dept. of
Wildlife, m conjunction with the State Division of Environmental
Proteciton, have found elevated levels of methylmercury in
Walleye in this body of water.

The Nevada State Health Division
recommends that until further notice:

> No one should sat Walleye from Chimney Dam Reservoir

The methylmercury levels in the fish will continue to be evaluated.
Future advisories will be modified as conditions warrant. For more
mformation on the levels in specific species, please visit the
Nevada Department of Wildlife’s website: www.ndow.ore or call:
775.688-1500.

Health advisory issued March 2007
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The Nevada Department of Wildlife is providing this data
o the angler community for informational purposes only.
There is no health advisory in effect for Wildhorse Reservoir

Species Mercury Average (ppm)* Recommended
P Y ge bp Fish Meals/Month**
Channel
Catfish 0.52 1
Smallmouth
Fass 0.51 1
Yellow
Perch 0.33 2
Rainbow
Trout 0.14 8
Brown
Trout .09 8

*

The mercury :Eswmqm are based on edible fish tissue samples taken by the Nevada Department of Wildlife
from 2004-2007 and analyzed by the Environmental Brotection Agency in Richmond, CA. Samples wilf
confinue to be evaluaied.

** This recommendation Is in line with USDA-EPA guidance issued in March 2004.The assumed meal size is 8 oz.
~  Fish absorb methylmercury as they feed in affected waters and it builds up over time. Depending on what

the fish eat, it builds up more in some types of fish and shelifish than others. For more information
visit wavw.ndow.org.

Information provided by the Nevada Department of Wildlife — 7/07







ACTUAL NET PROCEEDS OF MINERALS ASSESSED VALUATIONS

1,000
£500
M ssop
!
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& 5600
0 s300
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s 5400
5300 S
s200 .
2000-01 2001-52 2002-03 2003-04 2004-05 200505
FISCAL YEAR
ACTUAL % CHANGE ACTUAL % CHANGE
ASSESSED FROM PRIDR ASSESSED FROWM PRIOR
FISCAL YEAR VALUATION* YEAR FISCAL YEAR VALUATION* YEAR
2000-01 % 601,382,809 2.40% 2003-04 5 783,208,831 49.31%
2001-02 438,013,468 -27.16% 2004-05 899,853,526 14.91%
Z002-03 524,535,480 19.75% 2005-06 853,038,767 -5.21%
“ Based on actual calendar year reports to the Department
ACTUAL NET PROCEEDS OF MINERALS
ASSESSED VALUATIONS BY COUNTY
COLUNTY 2003-04 2004-05 2005-06
Carson City & - 3 - 5 -
Churchill 11,741,724 31,138,107 (1) 22,707,835
Clark 4,480,800 3,485,211 3,665,792
Douglas 35,578 29,374 18,350
Elko 87,242,534 104,523,070 73,710,852
Esmeralda 483,178 594,383 126,885
Eurgla 207,305,771 248,188,052 270,408,434
Humboldt 85,028,363 70,036,472 52,450,411
Landsr 233,414,110 265,538,030 206,044,239
Lincoln 44,877 20,813 35,729
Lyon 140,751 192,788 08,422
Mineral 5,884,381 8,221,458 7,424,840
MNye 137,687,050 147,725,274 (1) 154,270,419
Pershing 1,439,464 15,876,466 19,206,532
Slorey 402,530 1,025,189 2,015,875
Washoe 989,482 2,637,810 2,322 3684
White Fine 6,897,238 715,600 38,533,818
TOTAL $ 783,208 831 H 899,946,917 § 853,038,767

Note {1} Pzr 2005-06 Net Pracseds of Minerals Bulletin, page 4, column “2004".
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TOGDAY'S HOT TOPIC:
@mmnm.ﬁ. PAY INCREASES _

' The Assembly Government Affairs Committes debares Senate Bill 516,
which allows for pay Increases for various lot
ng $22,000 for the Clark County Sheriffand 18,000 for Washre County

Sheriff Mike Haley.

WHAT DO YOU THINK? Log ea to RGJ.com fo join In the dehate.

5 local government officials; includ-

Assembh

IN THEIR OWN WORDS

This isu't about fair competition, this is about greed, This is about
acycle of debt that they nevér get off, I we don't expand the law to
chieck, ith pretty easy to see what everyone will do —Tio one will e
there will be nothing to stop those abuses,”

. nw\ Speaker Barbara Buckley, D-Lns Vegas & Talling about high
+ have evaded the 2005 payday loan law and need to be stopped.

| BY AMANDA FERD"
ASSOCIATED PRESS ' -

Regulators announced Thurs-
day that new moenitoring at five
of Nevada’s largest mices has
shown three linds of mercury are
coming our, of sinakestacks, in-
cluding & gaseous form that can
find its way into fish.

The fludings tell the Nevada
Division of Environmental Pro-
tectlon what kinds of pollution
contral technology to recqulre at
the mines, agency spokesman
Dante Pistone said.

The mondtoring progearm is the

", and recquires mines to work with

. athird party to test the emissions
coming out of thelr equipment,
Tests found the presence of an
oxidized, vaporous form of mer-
cury, but further tests are needed
toderermine how much.
"The oxidized form is the most
-reactive form, the form.chat {5
depasited more locally. That’s
the-one-that could potentially

make it into Nevada waterways,"

Pistome sald, . .

The Asserably this weelk unan-
imously approved Assembly Bill
115, which would requive higher

- finst for its kind in the country  fees of mining companies to pay

for twonew positionsat NDEF 1o
regulate mercury emissions. The
propasal has support from Gov.
. Jim Gibbons, Pistone snid, .
Mevada is the natfon’s wp
gold praducer, producing 78 per-
* cent of the tatal amount mined
in the country.. The statz pro-
duces 12 percent of the world's
gold, The calculsted value of
gold produced In Nevada was
_Mm.m billion last year, up ahout
#7150 million from 2005,
In February, the NDEP an-
noynced its fist enforcement
action against s mine accused

of violating new pollurion stan-
dards, Department Administm-
tor Lee Deoedoff safd char an-
nouncement was made in part to
emphasize the state means husi-
ness about controlling mercury
pollurion. _

The riew rules require mines
that release significant amaunts
of mercury to nstall scrubbers
and similar techndlogy to con-

- trobsmokestack emissions.

Mercury i3 released into the
atrosphere during roasting and
other refining procedures used to
extract gold from ore,

Assembly membe:

to raise welfare pa

ASSQCIATED PRESS

>wmm5¢_m Em:._wmaomiomzn
budpet subcommitiee vored

along party lines Thursday .

refse welfare payments, which
haven't gone up since 1993, by
13 percent.

Under the plan advaneed by
Assemblywoman Shetin Leslie,
D-Renio, the maximum pay-
ment of 5348 a month for a
family of three would go up by
$52,

The plan would cost$3.2 mil-
lion aver the coming rwo fiscal

_years, and the money would

coime from an existing reserve
fund that now helds about
$27 million, Leslie said.

"The vore was 4-Z, with As-

sembly Den
committee
and Repuly
Senators @
get panel ¢
peoposal, &
a budger d
two houses
bhefore adfoL
“Lthinka
slnee 1993
afford ir," |
meeting, Y
siteing in re
due, It's tim
est families:
Leslie alsc
loads are ds
welfare law
who quallfy
receive i in




hten: /fwww,. rgj.com/news/stories/html/2005/08/26/107404.0hp?s0s=rgi.co
m&sch=Umbrella&spl=rgjkspZ=umbrelia&sp3=umbrella&sp5=RGI.com&sns
=newsksp7=umbrella&ismultitag=umbrella.rqi.com

Tests show high levels of mercury in air near
mines

Jeff Delong
REMNO GAZETTE-IQURNAL
82672005 61:07 am

An ldaho conservation group says tests it conducted near sastern Nevada gold mines
revealed high levels of mercury in the aly, offering new evidence the mines could be
polluting downwind states.

Industry representatives counter the samples coliected by the Idaho Conservation League
represent no yeal health danger and insist they are working with Mevada regulators to
minimize mercury releases.

The aerial tests are the {atest development In mounting debate ocver mercury emissions
frem mines and their potential effects on Nevada’s neighbers.

Measurements taken July 25 near mines in the Carlin-Elko area found mersury
concentrations of more than 100 times what would normally be expected in the
environment, said Justin Hayes, program director for the conservation league, Mercury
measurad in the town of Cadlin itself were up fo 10 times above normal levels.

“We think our data shows {mines) have a very measurable impact, especially if you’re
downwind,” Hayes said, “This proves beyond any shadow of 2 doubt these mines are
having impacts on air quality and that means impacts on human health.”

The league, which has threatened to sue the L5, Environmental Protection Agency over
mereury releases from Nevada mines, is concerned about high levels of the toxic
substance being found in Idaho's fish. Others in Utah are worried after federal researchers
found some of the highest levels of mercury ever measured anywhere in the waters of the
Great Salt Lake.

Nevada mines were identified as a possible source of mercury after the EPA ravised rules
in 1998 to add mercury to the list of toxic discharges required to be reported. Nevada's
four biggest mining companies reported the release of more than 16 tons of FIErcury,
making Nevada the nation’s No. 1 source of mercury emissions at the fime, Mercury is
released into the air during roasting and other refining processes used to extract gold
from ore.



A voluniary emissions program started in 2001 already has resulted in a near 75 percent
reduction in emissions from the releases cited by EPA in 1998, Drozdoff said,

The league’s findings, Drozdoff said, don't “change anything about where we're headed.”

Initial recommendations from NDEP about a strengthened mercury-contrel program are
expectad in October, with a final plan expected by the end of the year.

“in my mind, we've got a job at hand to do and we're going 10 continue to do what we've
caommitied to,” DrozdofT said.

Copyright ® 2005 The Reno Gazetie-Journal
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Mercury compromise unveiled

Jeff BeLong (JDELONG@RGJI.COM)
RENQ GAZETTEJOURNAL
March 27, 2007

A compromise desizned to strengthen Nevada's new regulations to contrai mErcury emissions from precious meral mines
was unveiled to state lawmakers Menday, winning the support of regulators, the mining industry and environmenialists,

Changes proposed by state Assemblywoman Sheila Leslie, D-Reno, would require the state ta update worker safety
regulations for mercury in mines and Lo hire two additiona) inspectors to perflormm spot checks on mines o ensure
mercury regulations are being nheyed.

Leslie dropped a provision in har bill that would impose a limil on mercuery emissions and to reduce, if possible, those
enmtissions by at leazi 25 percent by 2012. Mining industry representatives said they would have fought that requiremsnt
"an seversal levels” but will support the compramise bill.

No action was taken Monday by the Assembly Committee oa Comunerce and Lebor and amended legislation will he
preparaed for a [uture vots, Leslie said,

"I think it's a good negotiation when nobody got everything they wanted bu! everyore can suppart the final product,™
Leslie said. "In the end, it moves the state forward.”

Russ Fields, executive director of the Nevada Mining Association, said the industry supports the proposed changes as an
improvement (o first-n;’—!.hei{ kind regulalions on mercury emissions from preciogs metal mines adupled last vear by Lhe
Nevada Environmental Commission.

"It gaes bark and relies on the mercury coatral program that has begun to wark, and work well," Fields said.

Environmentalists also lavded the compromise.

"We think this is a win,” said Dan Randolph, directer of Great Basin Mine Watch, 'i‘he’ty.-o additional inspectors for the
Navada Division of Environmental Protection will substantially improve the siate's ability to erforce its regulations while
an updaie 1o anliquated mine safety regulations for mercury is long overdue, Randalph said.

"li's a good siep forward that can protect Lhe pecple ... and also protect the sovironment," Kyle Davis, policy director for
the Nzvada Conservation League, told lawmalters.

Leo Drozdoil, NDEP administrator, said the two new inspectors would substantially boost his department’s on—-the—
Eround ability Lo enflorce ils regulations, with inspections to be conductad at large and smaller mines. Some visits will be
made by surprise.

"It pasicalty allows us to spend a very good amount of thme out at these siles and with a new progran, thal's a good
idea,”" Drozdofl said.

Alsp testilying Monday was John Mauldin, « Battle Mouniain resident wha, along with three family members, is sulferisg
fram mercury poisening that he said came from eating contaminated Nev=da fsh.

Mauldin urged lawmakers to do all they can to Improve monitoring and testing for the toxie substance so others don't
gcome . ‘

"I really do oot want o see anvbody go through whal [ have had to endure the last 10 years," Mauldin said.

Mercury, naturally found in Nevada's rocks and sofl, is released inio the atmasphere during roasting and other relining
processes used o extract gold from ore. A neurotoxin, it is particularly dangerous to children and developing fetuses.

http://news.rgi.conﬁapps/pbcs‘dlllartic}e‘?AB)=/20070327/NEWSI1/703270342/1004/1\1"5..‘ 1/28/2008
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Inireduction

Goid mines in narthern Nevada are a significint source
of mercury air emissiens, pervicularly from a variery of
thermal sourcee at each mine, including reasters, carbon
kilns, recorts, aurnclaves and Firnaces. The US EPAS
Toxies Release Inventary {since 1998) and the 2006 Nevada
sare regulations require mining companics o repor their
mercury alr emissions on an annual basis. In recent years,
individua! metals mines arcund the stare have reported
anywhere from 0 o 9,400 pounds of mercury emissions
per year.!

Hewever, inconsisiencies in dara collection lead o questions
of the validicy of some of these reported numbers. Rigorous
source measutements are nor required for compliznee
with TRI reporting {only 7 best estimate), and, neither
the fedem! or stare progmm currently requires ambient
air moniioring o decermine mercury concenerations in
and around mining facilides. Withour an ambicar air
monitoring program, a reconciliation of towal mercury
emission reporiing with the serual mercuery concensmarions
in air is effectively not possible. Ambiescair concentmsions
are also requirsd o assess Impaces of mercury on human
health and the environmene.

Une previous study® (Idahe Conscovation League, 2005)
measurerd mercury concentradions in wir around selecred
mines,
mercury downwind fiom cermin mines, compared o
ambienr air upwind or distane Fom the mines. In uc least
ohe case, ambiene mercury concentrations were phserved
wa be aver 100 dmes background concentrarions.

The purpose of the present study is re determine ifa readily
available and field eransporable insument would be
useful for decesmining mercury concentmtons in ambient
i, paricularly around gold mines, Wt also soughr o
derermine if ehe conesnrrations of mercury in ambient air
around gold mines are sufficicndy elevared o oboin usefal
daga, compared 1o background siees?

In osder to answer the above questions an instrument was
selectad, and 2 series ol trips wers rleen in sorthern Nevada
W assess the udlity of the inscoment and w measuee
ambiens mesoury concenerarions in air ar several sites in
northem Nevada,

Instrument

The instrument used o collect insanmneous levels
of mercury in ambienc air wis an RA-915+ Zeeman
Spectromeer, rented from Ohio Lumex of Tivinsburg,
OH. A one-dey tenining course was wken and proper
maiatenance according w the manrval was performed.
This insrument has 20 internal calibrasion source, and

This smudy found -elevated concentrasions of -

does nor require external smndards. The EPA repomed the
following in 3 May 2004 cvalvation of the insrrument:

“The RA-915+ Mercury Analyzer is a pormable AA
spectromerer with a 10-merer (m) multipath optical
cell and Zeeman background correction. Mercury
iz derected without preliminary accnmulasion on 2
gold exap. Mercury samples are heared to 750-800°C,
causing organic materials ta be decomposed and
mercury o be vaposized in 2 currier gas of ambient
air. The aicflow carries the vaporized meroury w be
carried to the snalyrical cell . The RA-915+ includes
a buile in test cell for feld performanee verificaden.
The opemrion of the RA-915+ iv based on the
principle of diffesental, Zeeman AA speceromerry
combined with high fequency modutation of
polarized lighe. This combinaton climinaces
interferences and provides the highest sensidiviry. A
mereury lamp is placed in a permanent mapnetic
field in which the 254-nm resonance line is splic
inw thiee polarized companens, owe of which
are devlardy polarized in the opposite dirsciion.
These rwo components (o- aad o+) pass throuph a
palarizaton madulator, whife the third compenenc
{7t} 15 removed. One o tomponent passes trough
the absorption cell; the other o component passes
ourside of the absorpron celf and through the cesc
cell. In the absence of mereury vapars, the intensivy
of the two & components are equal. Whea mercury
vapor is present in the absorprion celf, mercury
atoms cause a propordonal, concentmron-redated
differencs in the intensity of she components. This
difference in insensity is what is measured by the
inserement?

The eliminadon of backsround interference, porshiliss
and low derecrion limir made the RA-915+ a uschu
instrument for this project. This instrument eondnususly
wotitors clemenidl memury concentations in air and
reparts cencentrations of mercury each second.

Limitations

Measurements were limired to areas where public access
was available. Thus, we were not always able o access
lpcarians ditecty downwind fram some Rlisies, or me
measurements at similar distances from each operating
faciliry. Similarly, information was netavailable conceming
nperating hours of processing facilivies, so we were nor abla
o coordinare measurements with times when processing
facilivies were in opemton or ar peak operation, While
armospheric mercury can exist in parriculare, divalenr, or
elemental farms, the elemeneal form is altiose always the
predominane form. Tt is also the saly form measured with
this instrumental eonfiguracdion. Finally, the measurements

hJ
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Conclusions

Ambienr mercury concenerations were measured down-
wind from ten gold mines in norchern Nevada. Spor
sampling revealed mercury concentmtions significantly
higher than detecdon limits and backssound levels ar
seven of these facilides.  The performance of the mercury
determination insrrument for chis brief study was very
good and indicates thac the instrument can yield useful
tesukes and be operated with minimal maining. Thus, it
hus applieations far use by mining companies for ar eurine
moniroring of mercury concentradons in air for purposes
of protecdon of warker heakth, 25 well derermining ambiene
air concenmradons at the apen-air mine sitzs.

The highesr G0 second averaged ambient air mercury
concentrations were measured ac the Twvin Creels (259
ngfm¥; masimum of 694 ng/m?), Coeur Rochester (1619
ng/m® maximum of 2326 ng/m®) and Marigold mines
{1463 ngfm’; maximum of 3120 ng/m?). These elevared
concentrations (compared o backgraund concentmtions
of <5 opfm") rended to occur direcdy downwind fom
processing facilites. The lowest ambient. air mercury
concenmations were measured gr the Florida Canyon
and Lone Trer mines, with mercury corcentradons not
substaatially different Fom backemund cuncentrarions,
While I:h{‘.SE MEASIMEMEnts  We  hot dcsigm:d m

atr wichin 2 mine site, it was clear thar the concentration

of mereury was highly dependent on the wind direcdan
as well as the proximicy to operaring facflides,  Highest
cencencations  were  derermined  downwind  Fom
processing faciliries, while much lower concentrarions (near
background) were desermined upwind fom each mine.
These concentadions were much higher than expected and
approach concenrearions where impacs 1 worker healch
and safery, particolardy 10 women of child bearing age,
should be assessed.

Arrively leached cysnide heaps wer Rund o be
potentially large sources of release of merenry in the
ammosphere.  Partcnlarly at che Coeur Rochester heap,
elevared concentmbons were observed near wer {active)
porzions of the heap, while dry secdons had much lower
concentrations. These heaps are presendy an uprecngnized
source of mercury release to the acmosphers, and this
source, as well a5 milings facilides and waste rock dumps
tnay be significant sources of fugitive emissions.

Recommendations
We make the Iollowing recornmendacions:

1. This speeific inscrument, the Lumex RA-915+ Mercury
Analyzer, was found to be very usefu] for measuring
elemental mereiry concenrmtions in air. Further study
is recommended o compare this insocument with
others thar are suftable for field measuremens.  The
goal sheuld be w have 3 robust but cost-effecdve ser of
maerhods for determining mereury in ambient air. These
measurement can be used for ambient manitoring w
idensify whether worker health and the environment
are proeecied from mercury relenses from mining sices.

2. In part, due ro sugpessions that frequent mepsurement of
ambienr meseury concentrations and emission sousces
is oo expensive, rourine mercury measurements have
not been required. However, this set of measurements,
albeit only o snap shor, demanserated a relasively
simple elemental mercury measurement rechnique thar
requized Jess than ene day of mmining, and was ensily
vsed in the field.  This instrument would allow exch
mine tha capabilicy for rourineg {weekly or more often)
mezsuremens of elemental armospheric mercury.
State and federal regulamory ngencies can also vse dhese
instrumens for complisnce purposes.

3. Furcher research is necessary to derermine the rara]

amount of mercury released from a mine sie,
particularly from active heaps, bur alse from waste rodc
dumps, tailings ficilides and pir wall surfaces. Unlike
thermal sources wirich generally emir s 2 poin source,
a targe heap oan be several hundred acres, and emic
mercury contnuously, although ic will cerminly vary
with environmental conditions. These nan-thermal
sources are not characrerized ne presencand aotincluded
in roral mercury emissions from mines, buc should be.

4. Because of the simplicty of these measurernents,
ihey show promise for validating modeling effores for
mercury releass from a mine siee. While it is effeervely
impossible m dewrmine copeentrations of mersury
in all of che air mass downwind Fom a mine, simple
measurcmens can validaee models by collecring
the necessary mererclopical datz as well as merenry
concentrations ac selecred poinrs. This procedure would
greatly assice in allowing o dererminacion of whether
all sources of mercury fom 2 mine site were heing
considered. It could also help o allow regularars w©
make more relishle estimares of rora) metcury released
at o mine size,

ia Mercury Air Concentrat

ions in Maorthern Nevasda:
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A, Introduciion

Mereury has long been associated with gold mining, and releases of mercury into the
epvironment remain 2 concern due to fis health effects on bumans and other organisms. Much of the
histaric release of mercury has beer associated with either primary mercury mining, or use of mercory
for recovery of gold and silver via amalgamation from milled ore. For example, amalgamation
processes were the primary source of mercury releases to the Carson River Superfund Site during the
late 180065, and occurred via 1ailings disposzl, thermal processes, and other discharges to surface
water, land and the atmosphere. In the United States, mercury amalgamation for gold recovery has
cffectively cessed, and infroduciion of new mercury from hard rock mining activities is primarily
associated with inadvertent release of mercury during gold mining and processing. In recent years, all
of the primary mercury mines in the UW.5. have been closed, ant the only significant source of new
anthropogenic mercury into commerce is byproduct production, again, primarily from the gold mining
industry.

In 2003, approximately 82% of gold produced in the U.8. came from Nevada mines (Nevada
Burezu of Mines and Geology, 2003). Based on a raview of the available information, the larse
majority of new byproduct mereury is also produced in Nevada. This report assesses how mercury is

managed in gold mines in Nevada.

B, Objectives and Purpose of Report
Because of concerns about production and release of mercury into the environment, information is

required to determine the sources of mercury from gold mining and how these are managed. We

sought ig answer the following questions:

(1) What is the total amount of by-produet mercury produced annuslly in Nevada gold mining
facilities? How is this mercury managed? Who purchases this mercury?

{2) How much merenry is released into the atmesphere fom gold mines in Nevada? Are
reductions in emissions observed, due to the current voluntary mercnry emissions reduction
program?

(3} What are other sources of mercury from gold mining? What is the significance of those
sourges?

C. Mercury Backpround
Mercury is a naturally oceurring metal, and the only metallic slement that is a Jiquid at

ambient lemperatures, having the appearance of a silver shiny mefal. Mercury is 13.5 times heavier

A8



than water, although it is relatively volatile in the metallic state, with 2 vapor pressure of 1.2 x 107
torr at 20°C (CRC, 15969). Mercury is geologically concentrated in regiong associated with voleanic
actvity, high heat flow, and plate tectonic boundaries, and is commonly found associated with gold
deposits although the amount of mercury in gold ore can vary widely, from Jess than 0.1 mg/kg to over
0 mp/ip. The mercury released to the living environment has increased since the industrial age, and
the increased loading presumably has come fram human activity (USEPA, Mercury White Paper,
2003). The new non-anthropogenic mercury released into the living environment from natural sourees
(c.g. soils, and geothermal springs) is generally assumed to be relatively constant,

Mereury is known to cycle extensively in the atmosphere, and plant, soil and water systems
involving complex processes that are not completely understond. Mercury undergoes extensive
biological cycling in sediments to toxic and biologically availabie methylated forms and baek to stable
and less available sulfide complexes. Mercury can be photochemically released from soils as
elemental mercury inte the atmasphere, and, subsequently is Wansperied in the atmasphere, where it is
reozidized in the atmosphere lo an jonic form and is deposited oa soils, plants or water {(Gustin, et al.,
2004). Certain natural sources of recycled mercury can be substantial {e.g. forest fires). Due to the
difficulties in accurately measuring the loading of natural cyclicel mereury, disagreement remains on
the total mercury burden in the environment. Various diseussions on mercury are available, and 5
" recént exténsive and widely considered dverview is availdble from United Nations Environmeital - '
Program website (UNEF, 2003) ,

New anthropogenic mearewry is defined as that mercury that is released inta the Iiviﬁg
ecosystem ifrom previously genlogically isolated sources, and is most often derived from coal and

metal mining activity, and, toa lesser extent from geothermal heat recovery. Ajr emissions and land
' releases of new mercury from anthropogenic sources include electric utility facilities, lime kilns,
chemical manufacturers, mining operations and other thermal processes that ntilize fossil fusls. The
U.S. EPA suggests that 1/3 of the total 11.8. emissions of new mercury are deposited throngh wet and
dry deposition in the continenta) 48 states. The remaining 2/3 is transported into the global reservoir
wutside the borders of the United States. One estimate bas noted a total of 5,500 tons of atmospheric
cyclical mereury is released into the globel reservoir annually fiom natural, oceanic, and pewly
produced anthropogenic emission sources (USEPA White Paper, 2003).

Until 1998, the amount of mercury released into the smosphere from gold mining activities
had not been systematically measured and reporied, and reliable estimates from this sector were not
available. Since thattime the amount of mercury releesad fromr mining o the atmosphere has been

estimated, based on a series of emission Factors as a result of EPA’s Toxies Release Inventary (TRT)



requirements. Thesz estimates showed that a sizeable amount of mercury was being released from a

small number of large mines, and subsequent efforts have been made to reduce those emissions.

Because gold mining is concentrated in Nevada, and mercury releases fom these mines is

considered a sipnificant environmental issue, we focused on Nevada gold mines. Some efforts were

made to examine gold producing facilities out of state, although very little data are available.

Governmental Regulations on Mercury

The U.8. EPA has developed an extensive array of regulatory requirements for atmaspheric

release of mercury. Summarized below is a short list of dates for regulation of mercury in the 11.8.

Shortly after the passage ofthe 1970 Clean Air Act, as well as the ncreasing awareness of the toxicity

of mercury, domestic use began to decline, although a demand still exists and will likely continne.

< Table C-1. Federal and State Regelations/Programs Affeeting Mercury \/r

Year Federal Reguiation Comments
Estabiished EPA to set regulatory standards for hazardous air
1570 Clean Air Act pollutanis.
In March of this year, mercury was designated a hazardous
T 1971, poliutant. ~ IR
Federal Insecticide; Fungicide, and Stopped the production.of many pesticides which contained -
1572 Rodsnticide Act (FIFRA) l Tmercury. ' '
I Gave EPA antbority to enforce and regnlate the discharge of
1972 Federal Water Pollution Control Act | mercury-into waterways.
In September of this year, mercury was desipnated a foxic
1973 pollutant.
In October of this year, the dumping of mercury or mercury
1973 compounds in the ccean became prohibited.
EPA was given the anthority to establish and repulate safe
1574 Safe Drinking Water Act standards for drinking water.
Resource Conservation and Recovery | Regulations were established for the disposal of mereury-
1978 Act bearing waste.
Comprehensive, Environmenial
Response, Compensaticn, and Liability | Established a $1.6 billion fund for clean up of toxic waste
1980 Act sites.




Emergency Planning and Community

Right-in-Know Act with

Required specific industries to report releases of over 650

chemical and chemical categories. Establishing Sec. 313 as

1586 ec.313-TRI the Toxic Release Inventory
T.5. EPA changed TRI toxic relesse requirements and
required the metal mining industry to report, beginning in
1057 1908,
Four mining facilities in Nevada voluntarily agreed to VMRP
20861 | Voluntary Mercury Redoction Program | goals on December 18 of this year.
Clean Air Mercury Rule {Coal Fired | New regulations designed to reduce mercury emissions from
2005 Power Planis) coal power plants.
MNevada Mercury Emissions Cantrol Mew regulations designed to require control of atmaspheric
2086 Program

mercury emissions from mines

Sources: Jasmski, 1904

State of Nevada, 2000
1.5, EPA, 28 October 2003

The laws and regulstions above were originally 2 response to excessive mercury releases from

four specific emission industries, accounting for roughly 83% of all 1995 anthropogenic emissions of

mereury, ‘These industries consist-of medical waste incineration facilities (27% of total), fmunicipal
waste combustHoen facilities (23% of total), utility bai]er’s.(?_l % of total) and commercial/industrial

boilers (12% of total} (U.S. EPA, 1556). The mining indusiry emissions were not included in these

totals.

T OO

Prior to March of 2006, neither the U.8. EPA norfne Mevada Division of Environmental

Protection (NDET) regplated mercury emissions from Nevada mines, other than as water pollutants

{(Johmson, 2003), or as hazardous eir pollutants when a single source exceeds 10 tons (20,000 ibs).

Nevada recently passed a regulatory program for atmospheric emissions of mercury from mines that

sacks to apply control techinology on the various mercwry emitting waits.  Except for primary mining

of mercury, which no longer exists in the U.S., mercwry emissions from mining operations are not

regulated under the Naflonal Ambient Alr Quality Standards Act (NAAQS), the National Emission
Standards for Hazardous Air Pollutanis (NESHAP), or under Nevada’s Hazardous Alr Pollutants
(NHAP) program. In spite of the fact that the larger gold minss emit more mercury per facility than

the average coal firsd power planis, the imposition of regulations was previously seen as costly 1o both
the regulating agency and to the mining industry (USEPA, Nevada Mining Partnership Program

2003).




One regulaiory option available to the EPA falls under the Clean Air Act, allowing the EPA
1o establish Maxirnum Achizvable Control Technology (MACTY) air emission limits for the mining
industry in a voluntary program. In late 2001 the EPA (Region IX), the NDEP and four gold mining
companies in Nevada implemented the Voluntary Mercury Reduction Program (VMRP). As part of
this agreement, the four companies agreed to take steps to reduce mereury stack emissions by 30% in
ihree years time. The Toxic Release Inventory for Nevada indicaies that these four Nevada raining
comprnies emitted roughly 90% of all reported mercury from M™eveda in 2001 to the stmosphers. (U5
EPA, October 2003). The participating Nevada faciliies underwent investigations at each site to
better undsrstand mercury sources, fo explare emission prevention sofuilons, and then to begin
implemsntation of these source reductions. Under this program atmospheric mercury emissions from

Meavada gold mines have demonstzated decrzases for atmospheric mercory release.  This VMRP

program was the basis for the mercury regulatory program for mines that was implemented in March
of 2006.

D. Adercury from pold mining

Mercury is commonly observed in gold bearing areas of Neveda, and a major mercury belt
exists in western Nevada, alihough concenirations vary substantially depending on each site. Reports
' cii;. concentrations of mercury 'in gold.oré czm‘r‘ange:- from undetectabls to over 0.01% by weight.:
+ (USGS, 2003; van Zy! and Enrick, 2001}, Management of mercury in Nevada gensrally falls in three
V categories: 1) Byproduet production captured for sale, 2) Atmospheric emission:s, and 3) Wastes

deposited on site, primasily a3 a minor component of waste rock. {van Zyl and Euriek, 2001)

By-Product Produgtion Recoverable for Sale

Extraction of gold from ore most commonly utilizes basic solutions of cyanide as the laxiviant.
Cyanide, in the presence of oxygen, converts 2lemental gold 12 a4 -water soluble gold cyanide complex.
These process fuids are then passed over activated charcoal, which captures the gold eyanide
complex, and is thus removed ffom the aquecus solution. Mereary closely follows the chemisiry and

mechanism of capture of gold cyanide. In the presence of cyanide, mercury is converted to 2 highly

water soluble di- or tetra-cysno mercury complex.
Hg™ + CN > Hg(CN); + Hg(CN),»

Mercury cyanide complexes are then captured with gold cyanide on activated chareoal and can

uliimatsly be collected via retorts as liqnid metallic mercury (van Zyl and Euricl,, 2001). Recoverad



liquid byproduct mercury is placed into either 76 pound or one-ton flasks and stored on site unti] it can
deliversd to commercial facilities that are able to further refine the mercury for use in a variety of
produets.

Additional mercury can be collected from roasters or autoclaves using air pollution control
processes, and this source now constifutes the largest amount of mercury recovered for sale. In
Nevada the majority of mercury recovered for sale is from a mercury recovery process at the Barrick
mines in northeastern Mevada, In this case, mercury is recovered from roasters in a process which
sprays mercuric chioride droplets in a serabber cell for the roaster.  Mercuric chioride reacts with
elemental mercury and forms mercurcus chioride (ealome?), which is not volatile.

HeCl,+ Hg® — HeCh

The calomel is captured as a precipitate and transferred to @ mercury racycler who presumably
converts it to elemental mercury and sells it into commerce.

This report has examined only the Nevada byprodust mescery production. The byproduct
production data were mostly obtained through voluntary reposts from the various companies, because
mercury by-produet production is not reparted in a publicly aveilsble manner. We were unable to
obtain information on byproduct production in other states and also found that international by-
product marcary production is not reported in a2 manner that is accessible. However, based on
.- discussions with the ‘re’byc]in‘g comparies that receive mereury from tinss, byproduct nisieimy is: ~
produced primarily from gold production, and these date will provide the majority of byproduct
mercury preduction in Nevada.

Previous information on mercury by-product production was found to generally he unreliable.
There does not appear to be a systematic apprdach for recording mercnry byproduct production in
Nevada or the U.S., and when available, the data are incomplete. Because by-product mercury is not
released info the atmosphere, land or water, it is not reported in the Toxic Release Inventory (TRI).
Daring the development of this study, it was our understanding that mereury production was reporied
1o the Mevada Tax Board as part of their annual reporting on Net Proceeds of Minerals. Due to the
relatively diminutive totals, the Tax Board does not publish them in their annual buileting (Ewell,
2003), and they are apparently not available to the public. Reguests for that information were initially
umsuccessful do to coneerns about propristary information. However, following a subsequent request
in early 2003, these data for the past 3 years were received and indicated thet only one company,
Newmmnont, submitied this information on mercury preduction fo the Tax Boerd for that pariod,
However the information was submitted as either pounds or flasks of meroury produced af individual

mines or a8 dollars received for the mercury transferred to a recyeler, and we could not determioe the



amount of mercary produced. Thus, at present there is apparently no systematic requirement for
reporiing mercury produciion in Nevada.

The Nevada Division of Minerals has kept records of mercury by-product production when the
mformaiion was submitied. In Table D.1, the svailable Nevada dats are provided. For example, in
1990, the total Nevada reported mercury byproduct production was approximately 112 metric tons
(plus 504 metric tons of primary mercury). For this same year, all U.S. mines reported producing 114

metric tons of by-product {(Sznopek, et al, 1999). Nevada produced approximately 60% of the nations

gold in 1990. The mercury estimate for Nevada did not include the BycroftCrofoot/Lewis mine,
e

which produced about the same amount of gold in 1999 that 1 did in 1995 when it reported 24.5
meiric tons of byprodoct mercury (Nevada Division of Minerals, 2003).  Sznopek and cowaorkers
(1999} also reportad that 65 tons of U.S. byproduct mercury was prodoced in 1996, a year when both
Paradise Pesk and Hycroft were still producing gold but did not report by-product mercury. In 1992,
the EPA estimated that 70 tons of by-produet mercury was praduced i the ULS. (EPA, July 2002),
although at that time both Paradise Peak and Hycroft mines were in fisll production, and while the
mercury production at Paradise Peak was not reperted, they produced 74 metric tons merenry In 1991,
and up to 120 tons in previous ysars. Thus, the amount of mercury prodnced as byproduct mercury in
the 115, in pfzvious YBars remdins uncertain.

‘At'the present Hime, however, we dre Uznaware of any remaiﬂing large producers of byproduct. -
mercury in the gold mining indusitry. Botfh the Paradiss Peak mina (now closed) and the Hycroft
Mine (residual leaching) are no longer signiﬁcaﬂt sources of mercury. Another large producer of gold
in Californis, the MeLaughlin Mine, was historically a mercury mine and produced byprodact

mercury, although specific production data are not available. This mine is now closed.



Newmont’s international operations, it is the Jargest pald producer in the world. Unlike the other
companies in the VMRP, Newmont has several sites in Nevada that potentially can produce mercury,
alihough these are generally grouped into the western operations (primarily Twin Creeks) and the
complex near Gold Quarry in the Carlin Trend., AtNewmont’s numerous operations in Nevada, two
general technologies of wet serubbers and sulfur-impregnated carbon filters are utilized for mercury
capture and management. Technologies utilized at Newmont have been in place for many years and
many were in place prior to the requiremant that mines report under the Toxic Release Inventory
reporting program and prior Lo the establishment of the Voluntary Mercury Reduction program. At
one process ares at the Twin Creeks mine, a new technology (tv Newmont) is being tested that uses a
wet scrubbar with a hypochlorite solution.

Mercury recovered in the processes is ultimately capivred in two refineries at Newmonlt's

operations in Nevada. Newmont’s byproduct mercury from Nevada is shipped to DF Goldsmith.

B, Conclusion

Nevada gold mines are & previously unrecognized source of large aimospheric mercury
releases, and constitute the largest source of new byproduct mercury in the 1.8, Data for estimating
mercury released o the atmasphere have been available only since the TRI reporting requirements
" ‘were applied tomines in 199 8_‘.aﬂci only gporadically for the amount 6f bypioduct mercury produced.
- Mercury content in ore is highly variable, and any determination of releases of mercury 1o the air or

' byproduct production requirs direct measurernents #1 suols mine. 1t is apparent, iaowever, that
atmospheric mercury releases have decreased in recent years (and also sn increase in mercury
byproduct production) &ue, in part, to the efforts applied via the VMRP program.

Byproduct merctiry production and mercury emissions are closely ralated, since most of the
vyproduct mercury is recovered through atmospheric emission cantsol systems. At pressnt there §s no
requirement for reporting hyproduct mercury produced from each mine, nor is there specific
requirements for actually measuring mereury emissions. There is also o requirsment for
measurement of mercury in the ore that is processed. More complete reporting in all of these
categories would allow a better assessment using a mess-balance approach of mercury management
from gold mines.

The demand for commodity mercury in the U.5. is decreasing due to a substitution of
mercury-containing products to simiiar fonctioning non-mercury product. World demand is also
decreasing, as manufacturing companies are turning away from its use in common household and
mdustrial prodocts. Ceramic composites are replacing dental amalgams, digitized instrmments are

replacing mercury thermometers, membrane cells are replacing mereury cells in electrolvtic
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production of chlarine aad caustic soda, and indium compounds are being substituied for mercury in
alkaline batieries. Governments from many parts of the world are regulating its use and manufactured

appiications, due io increasmg public concems regarding mercury contamination and health warnings.

Given public concerns however, mercury use remeains in many products, and & demand will continue
to exist for the foreseeable future. Byproduct mercury from gold mines is best processed throngh
recycling facilities that help io meet demand.

A brief comment was made in this report comparing mercury regulations in the coal fired
power plants to mercury in gold mining. While mercury releases from gold mines are not included in
the new mercury rele for power planis, it is useful to examine how these planis are meeting the new
and stringent requirements.  The analytical requirements for mercury measurements in power plants

are polentially applicable to gold mines, as are its mercury ceniol echnologies.
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Globsl Mereary Assessment — Key findings of the repart it

Key findings of the report

WHY SHOULD WE BE CONCERNED AND CAN INTERVENTIONM RESULT IN CHANGE?
Mercury is Present thronghout the Environment

i. Environmental mercury levals have increased eonsiderably since the on-set of the industrial age.
Mercury js now present in verious environmental media and food (especially fish) all over the globe at
levels that sdversely affect humans and wildlife. Widespread exposures are oceurring due to human-
generated sources, and past practices have left a lepacy of mercury in landfills, mine tajlings, contami-
nated industrial sites, soils and sediments. Even repions with no siznificant mercucy releases, such a3 the
Arctic, are adversely affected due to the transcontinental and global transpor: of mercury.

Mercury is Persistent and Cycles Globally

( 2. The most significant releases of mercury pollution are emissions to air, but merewry s also re-
leased from vanous sources directly to water and Jand. Dnce rejeased, Mercury persists in the environ-
ment where it circulates between air, water, sediments, seoil and biota in varions forms. Curremt emissions
add to the global pool- mercory that is continuously mobilised, deposited on land and water, and re-
mobilised.

air emissions are in the form of gaseous elemenial mercury. which js fransported globally to regions far,
from the emissions source. The remaining emissions are in the form of gaseows norganic jonic mercury
formns (such &5 mercuric chloride) or bound 1o emibied panicies. These forms have a shoner atmospheric
fifetime and will depasit to land or waterbodies within roughly 100 to 1000 kilometres of their source,
Elemenial mercury in the atmosphere can undergo transformation into jonie mercury, providing a signifi-
cant pathway for deposition of emitted elemental mercury.

C 3. The ferm of mercury released varies depending on source type and other factors. The majority of

( 4, Once deposited, the mercury fonm can change {primarily by microbial metabolism) to methvl-
merenry, which has the capacity 1o collecl in orzanisms {bioaccumulaie) and to concentrate up foed
chains (biomagniiy), cspecially in the aguatic food chain {fish and marine mammals). Methylmercury js
therefore the form of greatest concern. Nearly all of the mercury in fish is methylmercury.

Mercury Exposure Has Serious Effects

3. Mercury has caused a variety of documented, significant adverse impacts on human health and
the environment throughout the world. Mercury and its compounds are highly toxic, especinlly to the de-
veloping nervous system. The toxicity 1o numans and other organisms depends on the chemical form, the
amouit, the pathway of axposure and the vulnerability of the person exposed. Human exposure to mer-
cury can result fromt a variety of pathways, including, but not limited to, consumption of fish, vecupa-
tional and household vses, dental amalpams and mercury-containing vaccines.

6. Methylmercury is adversely affecting both humans and wildlife. This compound readily passes
the placenial barrier and the blood-brain barrier, and is 2 nevrotexicant, which may in particular cause
zdverse effects on the developing brain. Studies have shown that methylmercory in pregnant women's
diets can have subtle, persisient adverse effects on childrer’s develupment as observed at about the start
of school age. Merzover, some studies sugges! small increases in methylmercury exposure may ceuge
adverse effects on the cardiovascular system, Many people {and wildlife} are currently exposed at levels
that pose risks of these, and possibly other adverse effects.

7. Some populations are especiaily susceptible to mercury exposure, most notably the fetus, the
newhorn, and young children because of the sensitivity ol the developing nervous system. Thus, parents,
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pregnant women, and women who might become pregnesd, shonid be particularly sware of the potential
harm of methylmercury. Mederate consumption of {ish (with low mereury levels) is not likely o resull in
exposures of concern. However, indigenous populations and others whoe consume higher amounts of con-
laminated fish or marine mammals, as Well as workers who are exposed to mercury, such as in small-
seale gold and silver mining, may be highly exposed 10 marcury and are therefore at risk.

i ——

B Besides their inportance to many native cultures, fish are an extremely valuable component of
the human diet in many parls of the world, providing nutrients that are ofien not available in alternative
food sources. Mercury is 2 major threat to this food supply. Likewise. contaminated fish can bring serious
economic problems to communities and reglons dependent on fisheries for their economic survival.

ER There are also particularly vulnerable ecosystems and wildlife populations. Thesa include top
predators in agquatie food webs (such as fish-eating birds and mammals), Arctic ecosystems, wetlands,
tropical ecosystemns and soil microbial communities.

Intervention Can be Suceessful

10, Mercury poilution has significant impacts at local, nationsl, regional and global levels. These im-
pacts can be addressed through a range of actions at each of these levels, mrgating reductions in uses, re-
leases and exposures. Numerous actions implemented In Europe, Neorth Ameriea and elsewhere have suc-
cessfully reduced uses and releases of mereury. However, inventories are still incomplete in these regions,
and some releases are still significant. The extent of decreases in environmental levels and ecosystem -
provements in response to decreased refeases of mercory will vary considerably depanding on loeal eco-
systers characteristics and other factors, and in some cases may take severs] decades. However, an
evitluation of mercury levels in Swedish lakes indicates that, by reducing releases, environmental levels
of mercury, such as in freshwater fish, may be reduced significantly fn specific locations within one to
two decades.

WHY ISLOCAL/REGIONAL ACTION. BY ITSELF, NOT SUFFICIENT?
Glebal Cyeling of Mercury Inerenses the Problem

1. As deseribed above, the origins of atmospheric mercury deposition are local and Tegional as well
as hemispherical or globai. Besides local sources of mercury relesses {such as waste incineration and coal
eombustion facilities), the general global background concentrations (global pool} contribute significantly
to the mercury burden at mos! locations. Similerly, vinually uny local source coniributes to the global
pool. Also, rivers and ocean currenis nre media for long-range mercury transport.

12, In some nations, local and regional mercury depositions have graduslly increased contamination
jevels to the point that countermeasures have been enacted in recent decades to reduce emissions. How-
aver, due to long-range transport, even nations with minimal mercury releases, and other aress remote
from industrial activity, may be adversely affected. For example, high mercury levels are observed in the
Arctic, far from the sources of any significant releases.

Mercury Has an Impact on Glebal Fishing

i3. Many fish species in international waters migrate to remotz and diverse locations. Moreover, after
harvest, commercig! fish are commonly exporied to various nations throughout the world, to locations far
removed fom place of origin, Therefore, mercury contamination of |akes, rivers, and especislly oceans is
truly a global issue, affecting fishing industries and fish consumers aseund the world.

Wercury May Be More Problematic to Less-Developed Regions

14. As awareness of mercury's adverse impacls has Increasad, the uses of mercury have been reduced
significanily in many industrialised countries. Aliernatives are commercially and competitively available
far most uses. However, these reductions in use have had the effect of lowering demand relative to the
supply of mercury, which has kept mercury prices low and encouwraged ongoing (and in some cases, in-
creased) use of mercury and owtdated mercury technologies in less-developed regions or nations. As mer-
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cury regriations and restrictions are less camprehensive ar less well enforeed in many less-developed re-
gions, these trends have contributed to the concentration, in these areas, of a disproportionate burden of
some of the health and environmental risks that accompany mercury.,

Mercury is Subject to Significant Interuntional Use and Commerce

15. Bespite improved awareness of risks, mercury coniinues ta be used in a variety of preducts and
processes all over the world. Elemental mercory metal is vsed in smali-scale mining of gold and silver;
chlor-atkali production; manometers for measurement and control; thermometers; electrieal swiiches;
fluorescent famps; and dental amalgam Fllings, Mercury compounds are used in batteries; biocides in the
naper industry, pharmaceuticals; paints and on seed grain; and as laboratory reagents and industrial cata-
ysts.

18, There is significant onpolng rade in mercury and mercury-containing praducts, some of which is
illegal, uncontrolled and/or unregulated. The most significant global movement of mercury that remains
poorly understood is the flow of mercury through international commerce. While overall quantities of
mercury {raded (and mined} have diminished in recent years, significant amounts are stiil transported. The
unabated demand in many developing nations is a particular concem. Mercury available on the world
markel is supplied from a number of sources, inchuding, amang others:

¢ Mining of mercury (extracied from ores within the earih's crust) either as the main product eras a
by-product of mining end refining other metals {gold, zinc) or minerais;

»  Privaie and governmenl stocks (mercury in chlor-alkali plants, government reserves);

s Recycled mercury recovered from spent preducts and industrial wastes.

17. Even under curtent reguiations and restrictions, many of the wses und movements of mercury and
mereury containing products are likely to eventually result in the release of mercury to the global envi-
renment. Meanwhile, large amaunts of mercury that remain in mine tailings, landfills and sediments, as
well as stockpiles, continue to present a threat of future release. Hence, actions to reduce, manage and
rddress uses, stocks and trade may be usefuf at local, regional, national and international levels to prevent
or minimize futire releases,

HOW DOLS MERCURY GET INTO BUMANS AND WILBLWE?

g, Although local conditions may affect mercury expusure in cerain populations, most people are
primanly sxposed to methyhmercwry through the diet {especinlly fish) and to elemental mercury vapours
due to dentn] amalgoms and occupational activities. The toxirity of methylmercury is describad above.
Elemenial mercury vapour is also toxic to the nervous sysiem and other organs. While methylmareury is
of preatest concern for general populations, elevated exposures to elemental mercury are also ol concern.

19, Elevated methylmercury levels have been measured in numerous freshwater and marine fish spe-
cies throughout the world, The highest levels are found in larpe predatory fish and Aish-consuming mam-
mals. Exposure stdies from diverse geographic areas indicate that a significant portion of humans and
wifdfiﬁfr—o@mhe waorld ere exposed te methylmercury at (©vels of concem, primarily due 1o con-
sumption o1 contaminated fish. o

r———

20. Depending on local mercury pollution load, substantiz| adeditional contributions to the intake of
towal mercury can occur through air and water. Also, personal sse of skin lighrening creams and soaps,
mercury use for religious, cultural and ritualistic purposes, use in some traditional medicines and mercury
in the home and working environment can rasull in subsiantial ¢levations of human exposure, Exposures
also occur through the use of vaceines and same other pharmaceuticals containing mercury preservatives
{such as Thimerosal/Thiomersal).

21. Elevated elemental mereury levels in the working environment have been reported in chlor-alkali
plants, mercury mines, thermomeler factories, refineries, dental clinics, and in mining and manufacturing
of gold and silver exiracted with mercury. The relative impacts from focal pollution (such as former min-
ing sites), occupational exposure and local traditions may vary considerably between nations and are
knowr to be significant in some areas.






NEVADA VIEWS: Pipeline will leave negative legacy

Pumping groundwater fo valley would damage rural Mevada

By DEAN BAKER
SPECIAL TG THE REVIEW-IDURNAL

There is a great demand for increasad water supplies for Las Vagas to sustain its
rampant growth. Is a pipeling Into another dry part of Nevada the answer -- or just a
pipa dream? Is it 2 visionary solutlon -- or a legacy of disastar, leaving debt, dried-
up desert and dust from lack of water?

The Southern Nevada Water Authority proposes to build a pipeline to the driest part
of the driest stats in the United Sietes,

The water laws of the West, particularly in Utsh and Nevada, were written and
debated in a very different time and environment than toeday. Thera are many
differences now, population and growth perhaps being the most significant, While
thare was no prohibition on interbasin {ransiers, there was probably no thought or
considerstion given to the possibility of using modern methods to construct several
hundred miles of pipeline to move water, as the waker authority intends. If it had
been considerad, I baligve there would have baen restrictions writtsn into the
underground water [aws.

We are just now in the process of learning the consegquences of pumping
underaround water. The fact Is, large-scale underground water purmping should be
viewad as a mining operation. This means that the resource is depleted and is not
able to be replenishad over time. The underground water 'aws were mostly written to
serve agriculture, which used gas engines and flood irrigation on a small local farm
or ranch. It was not unusual for these pumps to be used only in dry years to
supplement stream flow water. Sprinkier irrigation was spomething in the future, as
were humans living in areas where water to drink has to be imported long distances.

Agriculiure today efficlantly uses underground water on largar acreages with
automated sprinkler systems. The agricultural production from these underground
water sources is significant and important to the U.S, economy and as a source of
our food.

The back side of this underground water use: In most areas, the faliing water table is
already leaving negative impacts that were unforeseen. Springs are ceasing to flow,
with wildlife and livestock losing their water sources. Plants that depend on their
roots going into groundwater are dying, and dust storms are appaaring in the
changing landscape. Additional consequencas will appear In the future.

Most aquifers that are being significantly pumped have problerms of water tabie
dacline and changeas in water quality.

Sadly, the water authority pipelina project would affect areas that are aiready
showing these Impacts from underground water pumping. Snake Vailey has had
several springs dry up caused by pumping underground water. At one of these
springs, Needle Point, a dozen wild horses died of thirst before anyons knew the



spring was dry. There was no history of Needle Point Spring not flowing uniil
underground water started being pumped about one mile away.

Thers is a large difference hetweaan this iong-term watar authority mining project and
past agricultural uses. The investment will be huge -- billions of dollars. People and
husinesses will become dependent on the water to live, making it impossible to shut
the water off. This will cause the water to be usad as long as possible, regardless of
impacts, thus creating the "Lagacy of the Southern Nevada Water Authority
Fipeline.”

it appears to me that most knowledgeable people who do not have a financial or
political interest in the water authority proposal don't believe it is right or will be the
answer for Southermn Nevada. The late Gov. Mike O'Callaghan opposed the project.
The Utah Division of Natural Resources questions the wisdom of more underground
water pumping in western Utgh -- whether it is for agriculture, the city of St. George
or the Southern Nevada Water Authority

Others such as Las Vegas Mayor Oscar Goodman say that Las Vegas will run out of
water only if Las Vegas runs out of money. The mayor may find Mother Nature will
ba very hard to buy water from.

The pipeline project would have negative aspects for Las Vegas citizens. Health care
and education deteriorate with rapid growth, And if Las Vegas continues to grow and
becomes one of the largast cities In the Wast, it will be detrimental to the gaming
and entertainment industry. There are already waffic, aime, air pollution and other
problems. If Las Vegas continues to grow in s present manner, all of these
problems will only accelerate -- and new problems will surface such as water
shortages and more envirgnmantal challenges.

Thare is enough water for Las Vegas now. Why would there be a desire in Southemn
Nawvada to endsnger its position as the enfertsinment capital of the world to simply
bring in more population?

Just since baginning the enviranmental impact process, the watar authority has
already doubled the amount of water it wants from Snake Vallay (from 25,000 to
50,000 acre-feet), revealing a glimpse of the future.

in 30 years, the operators will still be building power lines and pipelings, drilling
wells and going Into new territories to keep water running in this multiblilion-dollar
pipeline. Project promoters do not have sufficient information to know if there will be
water to keep the pipeline operational as it is plannad.

The cost of finding water and building the project will be huge, much more than
publicly projected. It will be difficult to pay back the billiens of dollars in debt
because of the unforeseen and unplanned costs due to the lack of water and
environmental problems.

The end legacy will be dust, vagetation losses and irreversible changes. Wildlife
habitat will be lost due to nonexistant feed and water and growing environmental
problems. It is a legacy that wili not be good for Las Vegas or the state of Nevada.
But the legacy will be catastrophic for the people of eastern Nevada.



Dean Baker has been a rancher and farmer in Nevada's Snake Valley for mora than
50 years. A former member of the Nevada Tax Commission, Mr. Baker representad
White Pine County on the Scuthern Nevada Water Authority's Integrated Water

Planning Commission.
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Statement of Dan Randolph

Executive Director, Great Basin Mine Watch
85 Keystone Ave, Suite K
Reno, Nevada B2509

I thank the Chair and Subcommittee Members for inviting me to testify on this important matier.
Also, I thank you for coming out to Nevada, to the heart of mining country, to hear how we in
Mevada see this issue.

Great Basin Mine Watch is a non-profit erganization, founded in 1994, Our mission is lo protect
the land, air, water and wildlife of the Great Basin and the people and communities that depend
on them from the adverse impacts of mining. We have been involved with the federal land
management agencies, the various state agencies with pversight of mining issues, and the mining
industry exiensively. I am here representing Gieat Basin Mine Watch. My statement will focus
on Nevada issues.

The question of if and how to reform the Mining Law of 1872 is of great importance throughout
the westarn states, but especially here in northern Nevada. While on a west-wide level, the
mining industry may be relatively minor economicaily, in cur area ii is clearly the largest
industry. We believe that the Hardrock Mining and Reclamation Act of 2007 would bring
necessary reforms that will help protect the people and lands of Nevada, while helping this
important industry thrive.

The Need foir Reform

The nead for mining reform is evident in Nevada. While mining practices have generally
improved since the days of historic mining, modermn mines (1976 or later) stil] pose significant
environmental and health consequences. Great Basin Mine Watch will outline the most
prominent of these that occur here in Nevada, which include mercury emissions, dewatering
activities, long-termn open pit management, and water resource degradation.

Merowy

Mercury is emitied into the air from processing equipment and sites at many precious melal
mines. Mercury often oceurs naturally in the roeks that are being mined for gold or sitver.! In
the latest EPA Toxics Release Tnventory (TR} released to the public in March 2007, Nevada
precious mines reported releasing 4,682 pounds of mercury into the air.” Based on recent tests,
and recent corporate revisions to TRI reports, the actual total may be much larger. This airbome
mercury can be deposited near the mine site or be carried hundreds or even thousands of miles
before settling.

! Tones, Greg, and Glenn Miller; Getober 24, 2005, Mercury and Modern Gold Mining in Nevada, .
* hetp:/fenww cpa.gavitriexplorer/



Mercury not released to the air is either captured as by-product, and sold, or becomes part of the
waste rock or tailings.” According to the 2005 TRI 3,567,801 pounds Dfmercury were stored on
site at mines in Nevada. The 2005 TR confirms that mercury that is emitted from gald mines in
northern Nevada constitutes the largest source of mercury polfution in the region.”

Mereury is a highly toxic and highly mobile eiement. It is a neurotoxin associated with a variety
ai health ailments including loss of vision, loss of memory, tempormy or permanent brain
darmage, tremors and deafhess. Mercury {s easily converted to organic methylymercury when it
comes into contact with microorganisms. Methylmercury persists in biologieal systems causing
accumulation up the food chain. Most mercury exposure in human comes from eating fish
coniaminated with methylmercury. Larger, older and predatory fish are more likely to contain
larger amounts of mercury. As a result the EPA has made recommendations to limit the amount
of fish that people consume especially pregnant women and young children. The effect of
mercury poisoning can be particularly devastating while development of the nervous system is
still accurring.

The Nevada State Health Division issued fish consumption advisories for six water bodies in the
siaie in March 2007 in response to data gathered from samples of fish tissue with high levels of
mercury. Some fish from other waters showed levels of mercury that according to EPA
guldelines would support the release of additional fish consumption advisories.

Last year the state of Idaho issued fish consumption advisaries for several water bodies. Idaho
officials were concerned that the source of the mercury was mining activity of Northem
Nevada,” This illustrates that the effects of mining are not isolated, thet environmental
contamination and ecosystem disruption have the potential to span states.

Mining in Nevada and other states releases a large amount of mercury into the environment.
Companies aliowed to mine on public lands need to be aware of how much mercury they are
releasing, and plan for abatement of the circulation of mercury in the environment while the
mining continues and after it ends, The provisions of the Hardrock Mining and Reclamation Act
of 2007 would facilitate this practice.

Mercury can be isolated and used industrially, but at a minimum it must be contained and
disposed of properly. Also mines must use the best emissions reduction technology that is
available. Recently the Nevada Division of Environmental Protection began a mercury air
emissions testing campaign to determine the types (species) of airborne mercury released from
ore possessing equipment. The species of mercury released is a large determining factor in how
far the particles will travel before being deposited.

The tests revealed that in a few cases more mercury was being released than was reported by the
rnines jn a voluntary program. But more to the point for the purpose of HR2262 it revealed that
emission control technology being used are not as effective as they are engineered to be and that
emissions are highly variable.

* Jones and Miller, 2605.
! . hup:/veww.epa.goviiriexplorer!
® Barker, Rocky, November 5, 2003, The fdaho Statesmen; Hish mercery tevels found in Idaho reservoir.




Mercury pollution is one of the most persistent problems that mining produces during operations
and into the future. The problem needs to be addressed from the outset of any new mining
operation. New legislation like HR2262 can help keep mercury pollution to 2 minimum through
careful planning, engineering and consistent monitoring.

Water

Nevada Is the driest state in the unjon. Water quality and quantity are hoth critical to the future
of the state.

As many of the mines are in rural areas, away from the primary population centers, there used to
be an “out of sight, out of mind” attitude towards the impacts of mining on the state’s waters.
However, that is clearly no longer the case. Currently, there are at least seven proposals before
the State Engineer to allow trans-basin water transfers, from rural areas to the metropolitan areas.
Somne of these involve pumping groundwater in remote basins and piping it hundreds of miles.?
Clearly, all water in the state is a resource that should be protected.

Water Quality

Great Basin Mine Watch will address three major water quality issues of modern mines with
specific examples, which are: 1} pit lake consequences, 2) waste rock pile drainage, 3) heap
leach seepage. All of these mines are modern mines that have been in operation since 1980,

Brief background on specific mines cited here

Mule Canvon Mine: is an open pit gold mine focated in the central portion of the Argenta
Mining district, approximalely 15 mines southeast of Battle Mountain Nevada and 10 miles west
of Beowawe. The modern mining began in 1989 with the eventual creation of six pits with
associated waste rock dumps, a heap {each facility, and a mill. Mining was completed in 2003,
with activity in the South Pit ending in December 1999.

Big Springs Mine: is an open pit gold mine located along the North Fork Humboldt River at the
north end of the Independence Range, Elko County Nevada. Mining of the disseminated gold
deposits began in the late 1980s and stopped in 1993, Reclamation commenced in 1593 and has
been declared compiete. The mine also had a mill and tailings impoundment.

Sleeper Mine: is an open pit gold mine located in Desert Valley on the western flank of the
Slumbering Hills in Humboldt County, Nevada, approximately 30 miles northwest of
Winnemuceca. Active mining was conducted between March 1986 and October 1997 with three
open pits with associated waste rack piles, five heap leach pads with associated solution ponds,
and a tailings facility.

Pit Lake Consequences
Modern mining often involves the displacement of larpe volumes of rock and ore. Particularly,
with the use of heap leach cyanide gold extraction large open pit mining has proven cost

“Nevada Division of Water Resources, http:/fwater.nv.gov/



effective. As a result lower grade gold ore is being pursued creating enormous opens pits ofien
well below the regional water table. Ir order to mine the deep pits groundwater must be pumped
to create a “cone of depression” in the water table to keep the pit dry {(dewatering will be
discussed later.)

Often when mining activities cease in the pit, and hence dewatering ceases, water begins filling
in the pit forming a *pit lake.” 1t is also common that rock exposed during mining in the pit has
a “reactive” component. meaning that with exposure 1o air, water, and microbes it will underga
oxidation; typically elevating the levels of sulfate and Total Dissolved Solids in the pit lake. In
historic mines this oxidation has caused severe acidification of water drasnmD from the mine and
into the ground and surface water, ofien called “acid mine drainage.”’ Thcrefbre reactive rack
in a pit can cause the pit lake water to become acidic (Iow pH), which in turn tends to leach
metals cut of the rock in the pit further degrading the water making it unsuitable for humans and
wildlife.

Once the pit lake water becarmes degraded there exists the potertial for this water to infiltrate and
contaminate the groundwater. Measures to improve pit waler such as adding lime to neutralize
the acxd can be effective in the short-term, but the pit water often degrades again over a period of
vears." In order to maintain acceptable water quality treatiment maybe requrred ior hundreds of
years as the exposed reactive rock is consumed. In effect, pit lakes can | turn out o be site of
perpetually contaminated water.

The Mule Canyon mine provides a striking example of a modern mine pit lake problem. The
1995 Environmental Impact Statement (EIS) for Mule Canyon predicted that only pit lakes
would form in the South and West Pits. The South Pit lake was expected to be approximately
110 feet deep, and the West Pit with two pDnds less than 20 feet deep. Seasonal temporary
ponds were predicted in the other pits as well.” Pit lake water quality was pred:cted to be poor
initially but in the very long-term (~40 years aﬁer f' illing) improve substantially.'® These water
level predictions were considerably off the mark, where ai! the pits currently have substantial
pit lakes with the South Pit expected to averflow the im."” Asa result 2 potentially serfous
water conlamination situation has arisen since the South Pit [zke water is of poor quality with
low pH, and elevated levels of Total Dissolved Solids, sulfate, magnesium, and manganese (over
10 times acceptable levels)."” Newmont Mining Inc. has initiated interim procedures, and has

? One such exampie of severe acid mine drainage is the Ria Tinto mine fn Northeastern Nevada, which contaminates
a portion of the Owhyee River. For fupther information see; Duckwater Reservation, Shoshone—Paiute Tribes, Rio
Tmia Mine/Nill Reclamation otudit, Pebruary 2000.

¥ Nevada Department of Environmental Protection, “Hollister Mine Fact Sheet,” permit number NEVO0E8022,
Junuary 16, 2007; Nevada Department of Environmental Protection, “Tanopah Mine Fact Sheet,” permil number
MNEYDUBRGZ9, January 16, 2007 and Equiterzl Tonopah Inc., “Fousth Quarter 2006 Water Pollution Control
Permit,” NEVBR029, January 8, 2007.
? US BLM, Final Mule Canyon Environmental Impact Siatement, (NV-060 1793/3809 N64-92- 0D1P, Seplember
1996, pg 4-9.
" ibid, pg- 4-14.
n According 1o the EIS the water level in the South Pit wauld have only risen to about 3690 feet AMSL. Currently,
lhe fevel is at the rim or about 5940 AMSL, so about 250 feet higher than predicted.

12 (4% Bureau of Land Mansgement, Environmental Assessment Mule Canyon Mine Interim Water Management
P]un NV0OE3-EADT-084, Juna 3007.

Y ibid, appendix B.



proposed further interim procedures to evaporate the “excess” water to prevent contamination of
surface drainages. [t is not clear whether this degraded water may have already infiltrated into
the groundwater. In general, this is a long-lerm problem with no current solution, since the
source of acidification has not been identified and water levels continue to rise.

The Department of the Interior U.S. Fish and Wildlife Service in Nevada, concerned about
contaminated pit lake water, has been examining the potential for pit lakes to impact wildlife. A
preliminary study resulted in the following statement:

“In 2000, the US Fish and Wildlife Service identified |8 existing pit lakes in
Nevada. Water quality data was obtained for 12 of the existing lakes. Of the pit
lakes for which data was available, four were slightly acidic. Al pit lakes for
which water quality data was obtained contained at least one trace element at
concenirations that are potentialiy toxic to aquatic life or wildlife. Aquatic life
effect concentrations were exceeded for arsenic, cadmium, and chromium in 2 of
the 12 pit lakes for which water quality data were available. Copper
concentrations exceeded an aquatic life effect level in at least 5ix pit lakes.
Mercury was detected 1 four pit lakss. All concentrations exceeded aquatic life
and wildlife effect concentrations. However, detection levels used for mercury in
the remaining pit lakes were preater than wildlife effect concentrations. Selenium
exceeded a wildlife effect eoncentration in six pit lakes. Zinc exceeded an aquatic
life effect concentration in six pit lakes.” "

The Big Springs mine alsc underscores concerns related to pit lakes. The 2005 SWX pit lake
data shows elevated levels of Total Dissolved Solids, sulfate, manganese, and magnesium, “and
seepage from this pit lake has been implicated in contributing to contamination of Sammy Creek,
which feads the North Fork Humboldt River.'® Recently, July 10, 2007, the US foresi Service
released a scoping notice regarding continue exploration in the Big Springs area. It notes that the
pit lakes at Big Springs have drained, “In late October 2006, two lakes that had formed in
existing mine pits (pit lakes) and the surrounding aquifer began draining. The pit lakes are now
dry and the aquifer level has dropped about |50 feet below previous levels measured prior to
Qciober 2006. 1t is unknown where the aguifer is draining to or what the impacits, if any, would
be to water quality and surface and groundwater resources.” To the extent that the lake water
quality was poorer than that in the groundwater, draining the lakes into the groundwater would
have degraded the groundwater. In general, contaminated pit lake water is a legacy of modern
surface pit mining with varying potential to degrade the waters of Nevada.

‘Wasie Rock Drainage

" US Fish and Wildlife Service, “Assessment of Wildlife Hazards Associated wilth Mine Pir Lakes,®
www.fws.gov/pacific/ecoservices/envicon/pim/reporis/Rena/PitMines. him.

" Nevada Department of Environmental Protection, Water Monitoring Report for 10/4/2005, Water Pollution
conirol Permit #ANEVE7001.

¥ Myers, Tom, Expert Report, Nevada State Envirenmental Commission, A ppeal hearing, Water Pollution controf
Perpiit Renenval, NEVOOS7004, Big Springs Mine, Technical Repart 2005-07-GBAAY, September 14, 2005, pg. 28.
' Notice of Intent for the Big Springs Environmental Impect Statement, Federal Register, vol. 72, No. 130, page
37182,
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Envirenment pays price for Nevada gold
Article Lask Updatad; 12/30/2005 01:38:48 AM

Toxic mines: Facing little regulation, they are blamed for spreading
deadly mercury and deplsting the reglan’s watar supply

By Kirk Johnson
The New York Times
sl Laks Tribune

ELKG, Mev. - Just outside the chasm of North Amarica’s biggest apan-plt
gold mina, therz is an immeansse, aver-flowing oasis In the middle of the
Navada desert. It is an ldyliic and izolated spot where migratery birds
often allght for 8 stopover. But hardly anything about it is natursl,

This is water pumped from the ground by Barrlck Gold of Toronto to
k=ap its vast Goldsirike mine from floading, &3 the world's
third-largest gald company casves a canyon 1,800 fest below the level of northern Nevada's aquifer.

MNearly 20 million gallons & day drainlng away In the drlest state In
the natlon - and the Ffastest growing ane - Iz just ona of the many
strange byproducets of Navada's tengled love affair with gald.

An extenslye revisw of govarnmant documants and courd records, and
scoras of intervlews with scientlsts and present and formaer ming
industry workers and ragulaters, show that &n absence of fadarml
guidalines, of tha sart that are commonplace for coal ar oil, aliowed
gald minars wide |stitude to oparate hare In the desert, perhaps mora
than any other American industry.

The resulting costs - to Nevads, K= neighbors and even the rest of
the couniry - ara only now coming into focus as diminishing ores
farashadow gold mining's eventual dermise and a more urbanized Wast
bzoins to express concems over water shortages and minlng's athar
legaclss.

Gold mines in northeastarn Nevada are one of the nossible sourcas of
marcury in Utah's Great Salt Lake, wheare tests have found soma of the
worst mercury pallution ever reported iIn the Unlted States, Pravalllng
winds rriay carty marcury from the gold operstions into the lake. Two days befora the apening of the last duck
hunting season, stste officials warnad Utah hunters not to eat two spacles of watarfow] that feed on Great Szali
Lalke marshes because tests of their fiash show taxle lzvels of mercury. The leaith advisory was believed to be
the first of its kind in the nation, sald state health officials.

Barrick says the effects of its pumping will last 8t mast a few
decades, But governmant scientists estimate it could talke 200 ysars or
mare to replenish the groundwatar that it and nelohboring mina companies have removed, with [ittla public
atteniion or debats, as they mast soaring consumer demand for geld, whosea price tops $500 an sunge.

Goldstrike, meantime, may have only 10 years left, Barrlck says, and
mask af tha stata’s 20 or sa ather major minas are not axpectsd ko Jact
rmuch lenger.

When they are gons, the vast pits they {eave behind will creata a
daficit it the aguifer equivalent to 20 to 25 years of the tatal flow of Navada's longest river, the Humbaldt,
accerding to state figures teliied by Independant scisntists. That Is thres tmes as muech waiar 2= Naw Yorle City
storas in its entire upstate raservoir system.

“Whan they stop pumping, what you're going to hear is 2 huge sucking
sound,” said Robert Glennon, 3 lew professor =t the Lniversity of
Arizone who has wiftten on water issues fn the Wast, “The impact on the Mumboldt River will be catastrophic.”

Toxic merzury: That is not all. Nevada's gold mines will begueath
mora toxic mercury waste In their mountainous rocle piles than any othar
industry, sbout 86 percent of the natien’s tot=l In 2003, according to
the most recent Aoures from the Environmantal Arofaction Agerey. They
already generata more than 3 percent of the airberne mercury pollution,
the agency says, equivalent to 25 or mere svarage coal-fired powsr plants.



At the same time, as of May, according te state figures, about 5200
million in cleanup costs were simple promises to pay from the corparate
miners of & astorjously boom-and-bust industry.

Alang with the medem superscale mining methods that were largely
davisad here heginning In the 1980s, such trade-offs have helped maka
Wevada the third-largest gold producer in the world, behind South Africa and Austrslia.

But mining sxparts, legal schelars and historians say thak prasperity
was also built on the basis of 2 law drafted in thae age of the horse and buggy - the General Mining Law of 1872 -
thak daziarzs mining the best uss of public iand, gives minars accass to that land for
bargain-basament pricas and makas as mention of deanup.

Mining Industry officiais vigorously defend the stetute and say that
the ahsenee of fedsral guidelines - far frorn making things less shict - gave rise to an even tighter regulatory
frameawaork bacauses other faws
filed the byeach, from endangerad spacles protection ta air and watar
Ties.

Mo bettar way? "Wa fust can't se= 8 way to write a mining law that
would appropriately reguiate all of these different things snd work any
better,” said Carol Raulston, 3 spokeswoman for tha Natlonal Mining
Association, the industry's frade group,

But hare in Nevada, where four-{ifths of the nation's gold is
produced, current and former regulators say the antiquatad law allows
for speclal treatment of a fevorlte-son Industry on s landscepe of blask extremes that faw blg environmental
groups have rlszn o defend,

*If vou loolk at the gold industry today, most of it is Nevada, and
Nevada is mastly not prized by environmantailsts,” sald John Lashy, who was the top lawyer for the Depariment
of the Interlor In the Clinton adminstrativn. "Mavacda is being wriltten off s @ sacrifice area for gold.”

In an sver maore urban West, the day of reckening is fast apuroaching,
pzepls ke Leshy say. Tha new Wast, embodied by postinductrlal Las
Vegae, will inherlt the landscapea that gold lzaves behind.

The glittering, energy-guzzling city Is alraady probing north to
satisiy [ts water needs, with 2 $2 billion pipeling that will be the
biggest groundwater project in American history If approved and bullt
over the naxt 15 years.

Water sxperis say the scientific studies for the plan ars only now
likely to reveal just how Nevada's aquifer system really works, and haw
it was affected by the mines.

But, they warn, the 383 billien gallons of watsr pumped so far fram
the Goldstrilte mine alona - enough tao fill one of the midsizz Finger
Lzles of upstats New York - may havs already Irmpased itz stamg on the
regicn's future.

Michael DuBaois, an analyst with the Idaho State Departmant of
Environmantz] Duality, was assigned esrller this year to figure out why
the Salmen Creell Reservoir, on the Mavada border, had mercury levels 10
times higher than any body of water ever testad in the state.

The mors DuBois and other scientists iooked, the more thay becama
convinced that sirberne mercuery, which has been finked ta Impafred
neurologicat davelopment In fetuses, infants =nd children, was corning
north from Mevada's gold mines, “There are Ehings crossing state lines
here that don't know anything about political boundarles,” he said this summer on a visit te the reservoir, whars
profminent waming signs had been postad aheut consumptian of Gsh.

Regulztion In sight: In Novambar, undar pressure from Idabo, Nevada
said it would begin regulating fmercury from the mines, whieh had been
operating under 8 valuntary system since 2001, "We were moving in this
direction anyway, but we ramped It yp,” said Colleen Cripps, 8 deputy
administratar at the Mavada Dlvision of Environments! Protection.

But hew the huge mercury outout frem the minas was missad or barsly



ragulated for so long Is just as big an issue for nelghboring states
that may have to live with the conseguencas for many yesrs to come,

Mareury persists in the environment, as it sccumulates in the tissyes
of fish and birds that plck it up from water sources. Nobody knows just
how much has come from the mines over time bacsuse the Environmental
Protection Agency did not sven raquirs it to be repartad untll 1598,

Bafore then, simple reassurances wera regulation encugh. In a 1997
agency raport on mercury, goid was left off the Hst as a sourca
because, the report's authors sald, an "industry repressntative™ had
tald tham mercury was out a problern.

State oficlale insist that the veluntary efforts worked, and that
the four companies taking part In the plan, Including Barricl, cut
emisslans by B2 percent. But gaps in Mevada's patchwork regulation
persisted.

In 2001, Barrick built 2 5330 milllan “roaster,” which haats oras
for gold extraction and in the process slso freas other matals, fike
marcury. But because Ik built the machinz on private tand, no state or
faderal law requited an analysis of the environments! impact.

The rogster was subsequently identified by the EPA as & main mercury
sourca, The ming, the agency says, now accounts {or shout T percant of
the nation’s totsl airborne mersury output,

Berrick's vice president for the environment, Richis Haddoch, said
the focation of the roaster was driven by proximity to the pit, and by
the fact that the land benaath contsined ne valuable ora. Tha roaster,
he added, was also built with the most madern technology. Thers was no
efinrt to avoid scrutny, he said.

Regulatory gaps: But no scrutiny was the effect, and such regulatory
gaps have hecome part of doing business, numeraus egal schofars and present and former ragulators say,

"The fact that the 1872 mining law hiad no envirenmental provisions
was significant, because it means that these rules had to emerge from
cther placas,” said Jamas McElfish, a zenior fawyar at the
Envirenmentzs! Law Institute, a8 nonpartisan research group In Washingten
that advocatas sustalnable devalopmant and envirenmentzl protection,
*The upshot of this is that it's a process of experimantation and
diffuze apthority, and no one Is really [eading the way."

Industry officizls, while acknowledging that gold minas have emittad
significant levels of mercury, say thet whers the mercury actusally cama
to =arth Is a much harder question. What has bean found In places liks
Salmon Creak, they say, could just as easlly have came from =
coal-burning plant In China or a natural sourcs,

But loeal regulzters ke DuBois and Michael L. Abbott, an advisary
colentist at the Idaho National Laborsiory, part of the Department of
Energy, ar= not convinced, After studying the wind patterns snd
deposition retes this summer and fall nesr Szimon Creek, Abbott said ha
belisved thnt mercury from Mevoda's gold mines 1o stilt soming north.

"where do they think It's golng to go?" Abbott said, "Cuter space?”

Large-scale open-pit mining tals 3 lot of watar, milliens of
gallons, mostly to dilute the cyanide that miners use to soak thelr are
and separate its rricroscopic bits of cold. Even se, mines ke
Goldstrike pump out so much water that company omiclzls say they can
usz only a reiztively small amount - {ess than 10 percent of what s
displaced,

Abaut half the rest goas into settling ponds, where it Is axpsaciad tn
sink back Into the sguifer, company records show, Absut ane-guartsr Is
us=d for Irrigatian, About & parcent is sent te "sand duns
drainagefevaparation.”

The rest has sngorged the Hurmnboldt River since the 1980s. Though



Barrick has not discharged any of its water to the river sincz 1993,
other mines rerpaln in full pump-and-drain mods.

That pumping could change both the guantity and quality of the
groundwater, and sven the shape of the aguifer, seid Glenn Miller, a
professor of environments] science at the University of Neveda, Rano.
“I thinle it rnay never be guite the sams hydrologic system,™ he said,
"Thera Is simply no dates to suggest that these changes aren't gaing to
ba parmanant.”

Oficials at Barrick strongly disanres. Haddock, the environmental
viez president, sald In a written response that geslogical faults wauld
confins the effacts of dewataring near the mine,

Barrick, he sald, has tried to make Goldstrike a muodal for its mines
arottnd the world, "A great de=! of Bariek's cultura developad at
Goldstrike,” he wrate, "and we try to export that cultura throughout
the cormnpany,” which Is set to taks over Placer Dame as the Ng. 1 gold
miner,

Water lzw loophola: Permanent Impacts ara not supposed ta happen
under a strict Interpretation of the state water law, said Glennan at
tha Unlversity of Arlzona.

An exception was made for gold. In the 19805 as mins pumping surged,
the state decided that modern mining, however differant in fts scale and scope, was stlll just a "temporary™ usa
of watar, as It had been in the days of the prospecior and his mule.

"Ths policy, If thera was a polloy, Is that Navads has alwsys been a
mining state, and a5 long as we could keep the impact within reason, it
should he silowad,” said Peter Morros, who made many of those dacislens as the state enginser - Navada's top
water resourca offlcar - from 1881 to 1890,

But the real story of geld’s impact on Navada's waters will emerge
only in coming decades when the pumps are turned off, scientists say,
That is whan the 40-odd pits - fram monsters like Goldstrile's
Betza-Post ko smaller mines ke Newmont's Lone Trze - will start to
fill with water that the mine companies ne longar displace.

The lakes will store an astimated 500 a#llon gallons or more,
according to estimates by Miler at the Unlversity of Navada and othar
srientisis. The Betze-Post, tha center of Barrlek's operations, is
expected to becoms the largest artificdal lalkkz Incated whelly in the
stats, hiolding about 114 billlen gstlons.

Foison wates: The result will be, if not the biggast water-storage
project in the West, then certalnly the strangest. Some of the |akes =r= expacted to ke polsonous, laced with
arsenic and selenium. Others mey have metal and acid concantrations toxic to fish but safa for humans. Some
will be relatively banign.
Minlng companies say tha water quallky In the aguifar, not minlng,
will dizkate the outcome.

Ong= thing Is certzin: In the hot desert susn, the water will
constantly sveporate. And far every gallon of evaparation, the lzkas
will draw anothar gellon from tha 2pulfar beneath tham. Mast will taks
decades, if not centurias, to fll. They will bz like huge desert
sponges, sucking fram the aquifer starmally.

The Batze-Post pit, which Barrick expects to lose 74,000 gallons of
watar every hour (e evaporation, will hava goed water quality, said
Haddeck, the environmantal vice president, hecause of the aguifar's
purity and the high veolume of limestane that will =ct a5 8 buffering sgant.

Other scientists say it is not that simpla.

The mins pits will fifl with water that filters through surrounding
rack, much of It disturbed by mining and thus potentially prone to scd
oenaration. Rock with sulfide In It, oncs it contacts air and water,
producss sulfuric acld.

“After the pits fill, after complete recovery, there is a



possibility that water could be affectad by acid drainags,” =ald
Russell Plumz, 2 hydrologist at the U.5. Gaologiczl Survey, a fadaral
goverpimant ressarch ageney.

In the meantime, Nevadz lzw 3 already trylng to come to grips with
the post-mine landscape. One pit mine, called Sieaper, which was
operated unti] 1395 by a company called Armax Gold and is now closed, is
already #liling with watar and lesing ashout 257 million galions a year
to svaporation.

That lost water has to be accounted for somewherz in tha state's
watar ladgars, sald Hugh Ricci, tha state enginesr. The sama will hold
true for every other pit faka.

In Sleaper's case, bacause Nevada rules require water allocations for
beneficial uses only, Riccl's predecsssor came up with & novel lsgal
interpretation. He deelarad that the pit lake would be usad for
racraation, and that its evaporation would thersfore be a “recraational uss."

By 2620, Las Vegas, the go-go city of the sands, Is expected toc have
3 million peeple living in an area that gets parhaps 4 inches of rain a
yaar.

Some ecolegists and water axperts have ergued for years that hig
desart cities, whether Phoenix or Las Vegas, are conkradictions of
nature that will one day faca their comeauppance as water becormes too
costly er searce.

High stzkes: The stekas for Nevada, planners and legai scholars say,
could be even higher becsuse of what happened under gold's regime.

By the thme the minas around Elko are Hkely to be played out, the
Las Veges pipeling, assuming it is built, will be drawing the first of
up to 5B biliion gallens of watar a year - enough far 20 parcant of the
clty's projected population.

Thosa two plncer trends - urbanization from ona side, mina elesure
from the othar - ralez the grastest uncertalntles for tiny Elks, a town
of just 16,000, that may be the natlon's last gold boamtown.

"If the basin is drained, then this becomes like the Owens Valley in
Callfornla,” seld Warren Russall, an Ellis County Commissiener. The
Qwens Valiey, near Death Valley Natlonal Park, was drained In the 1930s
- the Incident made famous by the movie "Chinatown” - as Los Angales
locked In watsr resources.

For now, Las Vegas water officlals say thay have no designs an any
watar farther north than their pipeling, which will end 100 miles or sa
south of Elka. But everyone cautions that a return of the drought that
gripped the reglon In recent years - or a victery in court by the
Western Shashona Indians, who claim vast tracts of Mevada that they say
ware stolen in the 1800s - couid changs avery caleulatlon.

The general msnager of the Las Vegas-based Southarn Navada Water
Autherity, Patricia Mulroy, sald in an intarview that her motto was
naver to say never - to rule out tapping the waters of northern Nevada
would be fally.
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i the Enited States Court of Feieral Claims

Case No. 05-558L
Filed: Septemnber 20, 2006
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WESTERN SHOSHONE NATIONAL *
COUNCIL, et al. *
E
Plaintiffs, * Motion to Dismiss, RCFC 12(b)(1);
* RCEC 12(b)(&); RCFC 60(h), 60{b)4);
V. * Indian Claims Commission Act (ICCA);
* Tinality Provisions; 25 US.C. § 70u (1976)
25US.C. § 70k (1576); ICCA § 22;
*  Aboriginal Title; Treaty of Ruby Valley;
THE UNITED STATES, * 38 U8, C. § 2501 (2000)
#
Defendant. *
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Jeffrey M. Herman, Herman & Mermelstein, P.A |, Miami, FL, for Plaintiffs South Forlc Band,
Winnemuca Indian Colony, Dann Band, Te-Moak Tribe of Western Shoshons Indians, Battle Mountain
and Ellco Band.

Treva J, Hearne, Hager & Hearne, Reno, NV, for Plaintiffs Westsm Shoshone National
Council and Timbisha Shoshone Tribe, with whom was Robert R. Hagear, of counsel.

Sara E. Culley, United Siates Department of Justice, for Defendant, with whom was Thomas
Bortman, United States Depariment of the Interior, of counsel.

OPINION

SMITH, Senior Judge:

This is the latest litigation involving a claim to approximately 60 million acres that goes baslk
mosethan fifty years. This action challenges proceedings befors the Indien Claims Commission (ICC)
and the Court of Claims. The Court has before it Defendant’s Motion to Distaiss Plaintiffs’ Second
Arnended Complaint under Rules of the Court of Federal Claims (RCFC) 12(b)(1) and 12(b)(6). The
Courtheld oral argument in Reno, Nevada on May 25, 2006 and in Washington, DC on June 14, 2004.
Forthe reasons set forth in this opinion, the Cowri hersby GRANTS Defendant®s Motion to Dismriss



Plaintifs’ Second Amended Complaint.

FACTS!

Since fime immemorial, the Shoshone have occupied certain lands in what is now part of the
United States. The Shoshane lived in extended family groups, er bands, wnd gathered fogsther for
ceremonial celebrations or food gathering activities. Today, they lve in various communities in the
same lands. Some of the bands of Shoshone are recognized by Congress under the Indian
Reorganizaition: Act, others are not.

Duwring the United States’ westward expansion, tensiuns zrose between the United States and
the western Indian tribes, inclnding some of the Shoshone. When the Civil War began, the Union
required additional resources, many of which were found in the West. The Unlted States, seeldng to
avoid conflict with the Indians, entered into a serjes of {reaties to ensure undisturbed passage to the
resources of the West. These five treaties became kmown as the Doty Trealies afier the Government’s
negotiator, Mr. Jamas Doty. On Octobar 1, 1863, the United States antersd info a reaty with the

“Westem Shoshoni,” which became known as the Treaty of Ruby Velley. 18 Siat, 689, Ratified June
26, 1866, Proclaimed Oct, 21, 1865.

In 15946, Congrass senght to provide a means for Indian Tribes to bring historical claims apainst
the United States for the taldng ofland and other related actions. To achieve that poal, Congress passed
the Indian Claims Commission Act (JCCA). The ICCA created the Todian Claims Commission (QACC)
and pravided that Indian tribes could bring claims hefore the 10C for taken lands and had jurisdiction
to hear cases filed within five years of the passage of the ICCA. The limitation provision made clear
that “no claim existing before such dats but not presented within such period may thereafter ha
submmitted to any court or adminisirative apency for consideration 25 US.C. § 70k (197¢).
Efiectively, all claims existing on Aupust 13, 1946 had to be filed by August 13, 1951 or be barred
forever. B.g Lower Siowx, 519F 2d at 1383, This case is hrought by Plaintiffs concerning theirrights
under the Treaty ofRuby Vallay of 1863 and issues of validity and entoroeability sgainstthe Plaintiffs
of a judgment rendered in the Indian Claims Commission (ICC).

PROCEDURAL. BACKGROTUND

This case was originally filed in the United States District Court for the District of Columbia
and was tranaferred to this Court on 8 Motion by Defendant ? Afierbeing transferred to this Court, the
case was nitially assigned to another Tudge. Pursuant fo fhis Court’s rules, Defendant then filed a

! The fhcts are compiled from the Parties’ brizfs and prior liigation in this and related coses,

* One portion of the Complaint, seeking to quist title, was transferred to the District Court in
Nevada. That Court has sinee deniad Plaintiffs’® claim.
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Notice of Directly Related Cases and the case was reassigned. Thereafier, Defendant filed its Motion
to Disrmiss Plaintiffs’ Second Amended Complaint” Both the South Fork Band and National Council

filed opposition to Defendant’s Motion, and Defendant replied. The Court then held oral argument
over two days and now issues its opinion.

STANDARD OF REVIEW

RCFC 12(b)(1) provides for the dismisssl of claims if the Cowrt laels jurisdiction over ths
subject matier of the claims, Ttis well setfled that “a pathy secking the exersise of jurisdiciion in its
favor has the burden of establishing that such jurisdiction exists,” Rocovich v. United States, 933 F.2d
951, 953 (Fed. Cix. 1991) (citing KFOS, Inc. v. dssocinted Press, U.S. 265, 278 (1934)), and that

“subject matisr jurdsdiction is stictly construed.” Leonarde v. United States, 35 Fed. CI. 344, 346
(2003).

RCFC 12(h)(6) anthorizes 2 court to dismiss a claim for failure to state a clsim npon which
reliefcan be granied. Claims mustbe dismissad if “it appears beyond doubt that the plaintf can prove

no set of facts in support of his legal elaim which would entitle him to relief” Conley v. Gibson,
355U.5. 41, 102 (1857).

THE SECOND AMENDED COMPLAINT

I. Countl

I Count I, Plainiiffs seel sither s declaratory judgment that the ICC Judgment is not
enforceshle against them, or that the ICC Judgment is void under RCFC 60(b) because of slleged dus
process violatinns, Defendant argues that the Court should dismiss Count Tunder RCFC 12(b)(1) and
12(b)(5) beceuse they ara out of tima and they fzil to stats a claim. The South Forl Band responds that
they are entitled to relief nnder RCFC 60(h)(4) because they were danied due process before the ICC
and there is oo time limit for RCFC 60(b)(4). The Nafiona]l Council takes a somewhat different
approach, although they incorporate all of South Forlc Band’s argurnents. The National Council argues
that the “sham” proceeding befors the ICC denied them of due process and that they are, therefore,
entitled torelief from it end all cases that rely on it, including thape handed down by the Supreme Court
of the United States. The National Council alleges that they have new evidence that no court has ever
examinad in the long history of thus caze, Further, they avgus that they are not bringing a motion under

3 After Defendant fled its Motion to Dismiss, Pleintiffs filed a substitution of counsel with

. tegard to two of the named Plaintiffs. Plaintiffs South Forlc Band, Winnemuea Indian Colony, Dann

Band, Te-Moak Tribe of Weastern Shoshone Indians, Battle Mounfain and Ellca Band (collectively
“Sonth Fork Band™) retained prior counsel. Plzintiffs Western Shoshone National Couneil and
Timbisha Shoshone Tribe (collzctively “National Couneil”) retained new counsel. When referring to
all pF tha Plaintiffs togather, the Court will refer to “Plaintiffs.” If, however, the Court is refeming 1o
one ofthe groups of Flainfiffs, # will refer to either "South Fork Band” or “National Couneil.” When
teferring to Western Sheshone generally, the Court will refer to “Shoshons” or "Western Shoshone.”
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RCFC 60(t), but rather an independent action aliowsd under the rule,
A, ¥inality Provision of the ICCA

The Supreme Court and the Cowrt of Claims have both made clear that the paramount purpose
of the ICCA was to determine meritorious Indian claims with fnality. F.g. United Stazesv. Damn, 470
U.3. 39, 44-45 (1985) (quoting HR. Rep. Mo 1466, 79" Cong., 1st Sess., 10 (1945)).* Defendant
argues that the finality provision ofthe ICCA bars the carrent scHon, Seetion 23(a) of'the ICCA states
that *[t]he payment of any claim, afier its determinstion in accordance with this Act, shall be a fil
dischargs of the United States of all elaims and demands touching any of the matiers involved in the
coniroversy.” 25U.S.C. § 70u{e) (1976) (omitted after the dissolution of the ICC). The Government
arguss that, given Congress's intent to draw a1l historic Indisn claims toa close, the Conzt should apply
§ 22(a) to this count becauss it attempts to re-litigate long-seifled issues. The Courteertainly agrees that
Congress has long desiced to bring these claims to an end. However, it doss not appear that Congrass
intended the finality provision te bar Rules 60 challenges to the ICC process. The Court of Claims
ailowed an indapendent action fo proceed eight years aiier the payment of an ICCjudoment. Andrade
v. Unized States, 4R35 F.2d 660, 661 (Ct. CL. 1973). Therefore, the Court cannot dismiss Count Tunder
§ 22(z). That does not, howsver, end the inguiry.

B. Timeliness of 2 Motion Under RCFC 68(1)

RCFC 60(b) sets forth the sireumstances under which ths Court may grent 2 party relief fiom
a judgment or order that is not the result of clerical error. The tsxt of RCEC 60(b) ssts forth two
distinct time limitations. Asrelevant here, 2 motion for relief based on “newly discoverad svidence”
must be fled “not more than one year after the judgment, order, ot procesding was eniered ortaken,”
RCFC 60(b). Further, with regard o 2 metion sseldng relief Fom & vaid judgment under RCFC
60(b)(4), thenlestatas that it must be filed “within a reasonable me” I South Forle Band nrgues
that there is no Hme limit on motions wnder RCFC 60(b)(4). Thay bese their argment on cases from
other circuits that have held fhat the passags of time canmot make a void judgment valid. Ths

Detendant argues thet none of those cases deal with a delay this long and that the reasonable ime
Tequirament bars Couat L

While other circuits may reject time limits for Fed. R. Civ. P. 80(b), the Conrt of Claims made
plain thatmotions challenging ICC proceduras Aled under Ct. Gl Rule 1532(k) (now RCFC 60(b)) must
be filed within 2 reasonable time. g Pueblo of Sento Domingo v. United States, 647 F.2d 1087,
1089 {Cr. C1. 1981). This detsrmination is binding upan this Cont. As the Federal Cirenitmade clear,
“[tihere can be no question that the Court of Federal Clatms is required to follow the precedent of the
Supreme Court, our cowrt, and our predecessor cowrt, the Court of Claims.” Colter Indus., Inc, v.

* National Council requests this Court sst aside the Danmn decision, National Coungil Br. at 7.
Itis clear, as sfated above, “[i]hers can be no gueston that the Court of Federal Claima is required fo
iollow the precedent of the Supreme Court, our court, and our predecessor conr, the Conrt of Claims.®
Coliec Indus., Ine,, 454 F.3d at1353; see also Striclkdond, 473 F3d at 1338 & o3,
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United States, 454 F.3d 1340, 1353 (Fed. Cir. 2006) (citation omitted); see niso Strickdand v. United
Stoles, 423 F.3d 1335, 1338 & n.3 (Fed. Cir. 2005). Therefor, to he timely, this motion must be fled
within a reasonsble time. In this case, the Court of Claims sffivmed the ICC judpment in 1979,
Temook Band of Western Shoshone Indians, Nev. v. United States, 593 F.2d 994 (Ct. CL 1879).
Further, it appears that all of the procedural defects allegad by the South Fark Band togk place before
that date. Assuming that this Court could base its ressnnablaness determination on the district eourt
compiamt filed m September 2003, Plaintiffs would have to show that the 24 year delay was
reasonabie. They have fatled to do so.

C. Timeliness of an Independent Action Under RCFC 60(h)

Concading the one year limitation imposed on motions introducing newly discovered evidence
undar RCFC 60(B)(1), the National Council frames iis claim as an independeat action. The Court af
Claims mada clear that the timeliness of an independent action contemplatad nnder the tule is sovemed
by the statule of limitations and laches. Andrade v. United Siazes, 485 ¥.2d 660, 664 (Ct. CL 1573}
(per curiam). As in all cases before this Court, 28 11.8.C. § 2501 imposes a six year statnte of
limitations. The 4ndrade Court held that fhe unexplained delay of eight years mads the indspendent
action untimely and dismissed that case. In fhis case Defendant argues that the facts the National

Council clatm are newly discovered were, in fact, clearly available and Jnown to the Ninth Cireuit and
Suprems Court in Dann.

The National Council's atforneys have been particularly unhelpful in deciding this issne’ In
the National Council’s brief, they assert as *newly discovered” the fact that ths ICC’s Final Report
listed twenfy cases as “not report [sic] to Congrass as completed.” Nationsl Couneil Br. at 16, In
support of this contention the National Council did not cits the ICC Final Report itself, but instead
oited a hook, published in 1990, which merely reproduced a chart from ths ICC Final Report. Id at
161.32 {piting T1.D. Rosenthal, Their Day in Court: A History of the Indian Claims Commission 266-
67(1520)). TheNational Council never explains how this fact, which is clearly stated in the ICC Fingl
Report published in 1978, and Mr. Rossnthal’s baok published in 1990, could be newly discovered
after 2000. All one had to do was open the report, an official publication of the United States
Government, to see the fooinote that the Netional Couneil rafses in its bref. ICC Final Repart, p. 125;
Mational Council Br, at 16.

Oral argument only made Plaintiffs’ position appear mors unreasonable. As noted above, the
Maticnal Council Brief raised the issue of the foohote to the ICC Final Report. The following
exchange took place dusing orai argument:

MR. HAGER: Tt's been Jess than six years since they found
out there was no final reporf. That's whet I'm saying,
THE COURT: But that's not what your materials say. Your

* The Court wants to make clear that it in no way directs this criticism toward the counsel for
the South Fork Band.
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materials say 1950 is your source for finding that thers was no repori.
And that's, by noy courtt, 15 years fom the Hime the case was filed.

MR. HAGER: Ididn't say 1950.

THE COURT: MNo?

MR. HAGER: No. I'said within the last two or thres yaars is
when Steve Newcombe from the Indjgenons Rights Tnstituie Jaamed
that there was no final report.

THE COURT: But the sousce of that iz a cite fiom a 1990
book, which may not have been in Ws Hbrary, but siill was public
record. And he's citing, from looking at the 1980 book, he'sciting the
1978 raport. Sain 1979 it was public information.

Wash. Tr. at 39.% The National Council then made things worse by arguing that United Staies v.
Beggerly, 524 10.5. 38 {1597), supported its position that this Court could reopen this case. Wash. Tr.
at35-36. While presenting an accurate account of what the cireuit court did in Beggerly, nowhere did
the National Council’s attorney mention that the Supreme Court reversed the cireuit court’s decision.
Beggerly, 52411.5. at 48. This type of oral argument does a disservice to both the Court 2nd the client.

In the end, theissus of whether this elleged defect in the ICC Final Report is newly discovered
iz not dificuli. Newly discovered evidence is judged on an chjective rather than subjective standard,
Plamfiffs must show that they eould not have discovered such evidence through due diligense priorto
when thay found it. The publication in an official publication of the United States, in 1978, isenough
1o put Plaintiffs on objective notice of this fact. Further, the republication of the same fact in & boolk
documenting the history of the ICC in 1990 can only amplify the point that there was no newly
discovered evidence. Thus, there is no basis to sustain an independent action 25 years after the fict.
While the Cowt for the moment assumes this “newly discovered” evidence is astuzl svidence, Teading

it makes that highly unlikely. Howsver, whather it has sny objective credibility is not critical to the
Governmesnt's motion.

Therefors, the Court finds that Plaintiffs’ Count I is untimely as either 2 motion under RCFC
60{o){4) or an independent action. Because the siatte of limitatons in this Court constitutes a waiver
of soverelgn immunity, the Court must dismiss Count I for Iacle of subject-matter Jurisdiction, As the
Couzt will demonstrate below, even if Conni T were timely, Plainiiffs have failed 1o state a claim.

D. Merits of Plaintiffs’ Claims and This Court’s Authority Under RCEC 60(b}(0)

Evenifthe motion and independent action are timely, the Court finds that Plainfiffs have filed
to state a claim under RCFC 60(b). In order to greni relief, the Court must find that a “prave
miscarriage ofjustice” would result ifrelief is denied. Beggerly, 524 U.S. at47. In this case, Plaintiffs
claim that their due process rights were viplated by the procesding before the ICC. The National

8 The Court will refer to the “Reno Tr.” and “Wash. Tr." ta ditferentiate betwaen the two cowrt
sessions, .
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Council argues that Defendant violated its rights by desienating who would represent the Shoshone,
choosing their attomay, limiting the claims aliowed, and entering unsupportablz stipulations. Mational
Council Br. at 7. The South Fork Band states more gensmally that the ICC failed to provide procedural
safeguards. South Fork Band Br. at 30-31. Howevar, thess same allegations have been presented to
courts m the past and rejected. For example, the designation ofthe vepresentative was challensed, and
upheld, by the Court of Claims. Wesiern Shoshone Legal Defense & Educ. Ase’n, 531 F.24 st 503,
Further, Plaintiffs claim that the Plaintiffs before the ICC were denied the right to Sre their counsel,
However, when they did so, the proposed new counssl appearsd and argued befora the Court of Claims.
Temopalk Band, 553 ¥.2d 2t 995. Additionally, the Supreme Court denied petitions for certorari with
respect fo the cases that had been heard in the Courtof Claims. Western Shoshone Identifinblz Group
v. United States, 444 U.5. 973 (1979); Western Shoshone Legal Defense & Edue. Ass 'n, 429 U8, 885
(1975)., The sxhaordinary relief allowed under RCFC 60(b) does not provids a second chance to
appeal. Plaintiffs have failed to present any evidence that would show a grave miscarriage of justice
that has not already been considerad by a various federal courts. Thevefore, even if Count T could be
considered timely, Plaintiffs have failed to state s claim for which relief may be granted and the Court
15 compellad to dismiss it nnder RCFC 12(b)(6).

H, Count i

In Count I3, Plain{ifis seck to recavar interest for taling of the Plaintiffs® “fee title land.” South
Forlk Band Er. at 15-1G. The Government moves to dismiss Count I because there is no waiver of
sovereipn immunity for prejudgment inierest for the taking of the disputed lmd. See Library of
Congress v. Shaw, 478 U.S. 310, 315 (1288) (holding that the United States is immume from an sward
of interest absent an express waiver of immunity). Plzintiffs counter that Count I is arpued in the
alternative tn Count I and is pradicated upon the following two ciroumsiances: (1) the Court
determines that the ICC Judgment is valid; end (2) the Court finds . . . that the ICC Judgment
extinpuished the [Plaintiffs'] *independent freaty-based rights.™ /2. If Plaintiffs held Treaty Title to
the disputed land, as opposed to ehoriginal tifle,” then Plaintiffs claim thay sre entifled to interest

becanse this would constitute a Fifth Amendment talcing, The Court holds that it must dismiss this
claim.

A, Ahoriginal Title

Plaintiffs argne that the ICC did not deal with a significant portion of the Plaintiffs’ land that
they oscupy under ahoriginal tifle. The Plaintiffs claim that, at the least, the Treaty of Ruby Valley
defined the avea that the Plaintiffs occupy nnder aboriginal tifle. That area, described in Axiicle V of

¥ Aboriginal title is the right to exclnsive possession that tribes hold as the tesult of otoupying
land from time immemorial. There i3 no waiver of savereign fmmunity for the extinguishment of
aboriginal title. Treaty titleis the equivalent of fee tifls that is anquired through a treaty with the United
States. Because it is the equivalent of fas tifle, the taking of property tield snder treaty fifle Tequirss
compensation under the Fifth Amendment, whicl includes interest. Foran in depth examination ofthis

- distinction, see Seneca Nation of Indians v. New York, 206 F. Supp. 2d 448 (W DN.Y. 2002).
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the Treaty, amounts to approximately 60,000,000 acres of land. The 1CC proceedings, sccording io
Plaintiffs, only dealt with 24,000,000 acres. Reno Tr. 26-25; Sez also Westarn Shoshone Identifiable
Group v. United States, 29 Ind. C1. Comm. 5, 63 (1972) (finding aboriginal title to 22.211,753 acres
m Nevada and 2,184,650 acres in California). Therefore, Plaintiffs claim that they still maintaim -
aboriginal title to approximately 36,000,000 acres even if the ICC judgment was valid, South Fork
Bend Br. at 15 n.5. Defendant responds that Plaintiffs’ wading of the ICC judgment is flawed.
According to the Government, the ICC dealt with the entire area and found that the Shoshones only
established aboriginal title ta the 24,000,000 acres. In the alternative, Defendant argues that even if

Plaintiffs are correct, that the ime and place to bring their clain to the 36,000,000 acres was before fe
ICC.

Plainfiffs’ arguments cannot withstend scrutiny. The 1CC dealt with all of the Shosharne
aborigingl title claims, not just the 24,000,000 acrss for which it awarded damages. The ICC definad
with specificity the area that was axclusively used and occupied by ths Westem Shoshone Identifiable

Group (Z.e. the 24,000,000 acres). Western Shoshone, 29 Ind. CL. Comm. at 413-14. The Comrission
stafed that:

Lands within the claimed area which have been found not to have been
exclusively used and occupied by the four Shoshone land-nsing entities
described hersin include lands for which there is np substantial
evidence of their respective sxclusive use and occupancy and alse lands
nsed by various other fribes or groups of Indians.

Id, at 414, Further, Plaintiffs® elaim fo aboriginal tifle to the additfionat 36,000,000 acres cannot
withstand the fact that the ICC detsrmined that othar tribes held such ttle to parts of that seme land.
As discussed above, sboriginal fitle requirey that the clpiming Indisns must establish exclusive
occupancy and use of the land, therafore, it is impossible for more than one tribe to hold ahoripinal title
to the same land. The 1CC held that the Shoshons Tribe, which was distinct fom the Westemn
Shoshone, held ahariginal title to land sxiending from Twin Falle, Idaho “soutlwest 1o the Wastem
Shoshone identifiable group's northeastem boundary Iine . . . ; thence southeast along said Western
Shosione boundary line . . . ; thence in a direct northeasterly line . .. ™ Id. at 412, The Goshute Tribe
held ahoriginal tiile fo lands from Wendover, Utsh “dus west to the Western Shoshone Eroup’s
boundary line . .. ; thence south along the Western Shoshone honndary to Kimherdy, Nevada; thence
gast....” 7d at413. Further, in other cases, the ICC datermined that the Northern Paiute end the
Indians of California held aboriginel tifle to other tracts within the 60,000,000 serss, incloding all of
the land in California not established as Western Shoshone land in the ICC decision. Frdians of
California v. United States, 8 Ind. Cl. Comm. 1 (1959).

Therefore, the ICC deali with aboriginal title to all 80,000,000 acres and determined that fhe
Western Shoshons only established sboriginal title to spproximately 24,000,000 aerss. Thepartiesthen
stipulated that the aboriginal titls had been extinguished as of July 1, 1872, Underthe ICC judgment,

Plaintiffs no langer hold abariginel title to any oftha 60,000,000 acres and the claim mnst be dismissed
for lack of subject-matier jurisdicton.
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(. Treaty of Ruby Valley

Underlying much of the litigation presently befors the Court is the Treaty of Ruby Valley and
the praper interpretation of it. Plaintiffs argue that the Treaty prants them treaty titls. The Government
arguss that the Treaty was merely one of friendship and that it conveyed no treaty rights to any of the
lands deseribed in it. Much of the briefing submitted on this topic involved the meaning of the
Supreme Court’s decision in Nerthwesiarn Bards of Shoshene Indians v, United States, 32417.8.355
(1945). Defendant argues that Northwestern Bands precludes the determination that Plaintiffs ever
held ireaty Hiile to the land. Plainiffs srgue et Nortfnvestern Bands did not rule upon an
interpretation of the Treaty of Ruby Valley. Rather, Plaintiffs arzue the Court reviewed a different
treaty, the Box Elder Treaty. The Court finds this argument 0 be without mert. In Northwestern
Bands, the Supreme Court discusses all of the breatiss entered into with the Shoshones in 1863, which
were “similar in form.” 324 U.5. at 343, Further, the Cowt’s conclusion that no recagnized title had
been conferred is siated in terms clearly applicable to the Treaty of Ruhy Valley. J4, at348. Following
a thiscussinn m which the Courl specifically referenced the Wastern Shoshone ireaty, the Court stated

“nowhere in any of the series of treaties iz thers a specific acknowladgmient of Indian title or right of
occupancy.” d.

South Forle Band also argue that recognized title may be reasonsbly inferred fiom the languages
used in the Treaty of Ruby Valley. South Fork Band Resp. Br, at 9, The Court disagrass, Even though
thers is no particular form necessary for congressional recognition of fndian right of permanent
occupaney, ©thers must be the definite intention by congressional action or authority to accord lagal
rights, not merely permissive occupation.” Yee-Hit-Ton Indions v, United States, 348 U.8. 272, 278~
73 (1935)(gitation omitted). And spectfically, in Northwestern Bands, the Supreme Court siated that
snch dafinite Intention was lacldng in the languapge employed in the Treaty of Ruby Valley. 324 U.8.
348. Itis clear to the Court that Plaintiffs cannot rely on the allsgation that the Tresty of Ruby Valley
recognized the Western Shoshones’ ownership of land. Accordingly, the Court finds thet the claim

must be dismissed for Plaintiffs can not prove any set of ficts in support of their claim that wouald
gnittle them io relief.

I, ConptXi

In Count T, Plaintiffs seek royaliiss for minerals mined from the disputed land wnder fha
Treaty of Ruby Valley. Defendant argnes that this Count is barred by the statuic of limitations and fhe
finalityprovision ofthe ICCA. Defendant argnes thatbecanse the ICC Judgment includss 2 54,604,600
award for minerals temoved from the land, § 22 bars this Count. Temoak Rand, 593 F.2d at 908; 40
Ind. Cl. Comm. 318, 452 (1977). Plaintiffs” argue that the finality provision cannot bar this case

# These axguments are the South Fork Band®s. Tha National Couneil does not argue fhis issue
specifically, but it does expressly incorporate all of the South Fork Band’s arguments. National
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because it was repealed before the payment of the ICC judgment. Alternatively, they arsue that it is
not jurisdictional. They finally argue that the ICC procedure was not followed, therefore, the finalify
provision was never iriggered in this case.

A, The Exclusive Jurisdiction of the ICC

Defendant argues that the ICC had exclusive jurisdiction over any claim seeldng to recover
royalbes under the Treaty of Ruby Vallsy. The Couri has already noted that when Congress passed the
ICCA, it sought to bring all meritorious claims to conclusion. To thatend, the ICC had jusisdiction
to hear cases filed within five years of the passage of the ICCA. The limitation provision made clear
that “no claim existing before snch date but not presentsd within such perind may thereafier be
submitted to any court or administrative agency for consideration.™ 25 US.C. § 70k (1976).
Effectively, 8]l claims existing on August 13, 1946 had to be filed by Aupgust 13, 1951 or be bared
forever. E.g. Lower Siowx, 519 F.2d at 1383, Further, the Indian Tucker Act grants the Court of
Federal Claims jurisdiction over claims “accruing afier August 13, 1946.” 28 U.S.C. § 1505 {2000).
Plaintiffs argue that this Count accrued after 1946, however, they do not explain that proposition. The
Treaty, entered in 1863, expressly obligated the United States to pay the Westen Shoshone 33,000 per
year for twenty years, 1t is impossibls fo concfude that the failure to pey testy mandated
compensation, based on & ireafy entered in 1843, did not aceroebefore 1946, There is nio indication
of any payment after the twenty years required by the text of the Treaty. Therefore, the Conrt must
dismiss this Count because it was within the exclusive jurisdicton of the ICC.

B. The Finality Provisior of the ICCA

Even ifjurisdiction over Count UT was not placed exclusively in the ICC, the Court wonld be
required to dismiss this Count hecause of the fuslity of the ICC Judgment. Plaintiffs’ argument that

the finality provision of the ICCA is not jurisdictional is nntenable. The finality provision, ICTA § 22,
states that:

[Playment of any claim, afier a determination under the Act, shallbea
Tull discharge of the United States of all ¢laims and demands touching
on any of the matters involved in the controversy.

{b) A fnal determination against a claimant made and reportad in
accordance with the Act shall forever bar any further claim or demand

against the United States arising out of the matter involved in the
CONTOVETSY.

25 USB.C. § 701 (1976) (omitted 1978). This provision constitutes p limitation on the Government’s
watver of sovereign immunity. See Danp, 470 U.S. at 45. Therefors, if it apphies to Count 1, fhe
finality provision would remove jurisdiction from this Court.

Coungcil, Br. at 1. 'With this caveat, the Court will refer to “Plaintiffs” in this section.
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The Court must determine if the finality provision may still apply now that the ICCA has been
omitied from the U.S. Code. Plaintiffs argue that the ICCA was repealed effective September 30, 1978
when the ICC was terminated. Pub.L. 94-463, 90 Stat. 1990 (Oct. 8, 1576). Therefore, Plaintiffs argue
that §23 cannot apply to this case because the payment of the ICC judgment was not until December
b, 1979, Plaintiffs assert that the ICCA had been repealed by that time. Plaintiffs further seek tp Hmit
the Dann decision to simply deciding when payment oceurred, arguing that Dann does not decide
whather the ICCA applied to payments made afier September 30, 1978. This argument, however,
miseomprehends the history of the ICCA and the Dann decision. There is nothing in the history of the
ICCA to indicate that it has ever been repealed. In terminating the ICC, Cangress modified two
provisions; it did not repeal any. Pub.L. 94-465, 50 Stat. 1890. Instead, the ICCA has been owmitted
trom the 1.5, Code after the termination of the ICC. See South Fode Bend Br. at Bx.'s 5 & 6.

Plainiifis aizo fail lo explain why the Supreme Court would decide Dann if the payment of the
ICC judgment would have no effect. Indeed, the Dans Court was clsarly aware that ICCA § 22 would
preciude cerfain of the Danns’ claims if the Cowrt Found payment had occurred. The Dann Court
reversed the Ninth Circwit bacause the circuit’s decision “wonld frustrate the purpese of fnality by
pastponing the preclusive effects of § 22(a) while subjecting the United States to continued Hability
for claims and demnands that “touch’ en the matter praviously litigated and resolved by the Indian
Clafms Commission.” Denn, 470 U.S. at 45 (emphasis added). Because payment of the [CC judgment
cecurred after the omission of the ICCA from the U.S. Code, Dann clearly astablishes that tha ICCA’s
fnality provision may still sct to bar claims against the Govemment.

Plaintiff§’ argurnent that § 22 cannof bar this Count because the final report was never filed aleo
fails to survive review. As discussed above, this canmot be the basis of relief under RCFC 60(b).
Fusther, the Supreme Court clearly stated that the preclusive effect of § 22 bars forther claims npon
payment of the [CC award and thus this Cowrt is hound by that determination.

V. CopntIV

In Cownt IV, Plaintiffs’ ssk the Cowt to arder Defendant to provide “an acconpting of the
proceeds from disposition or use of the lend, including without Hmitation, mrinfng activities in
accordance with Section 4 of the Treaty of Ruby Valley.” Compl. § 76. Defendant argues that this
Courtlacks the necessary equitable jurisdiction to order such an accounting uniil Defendants liability
is established, Plaintiffs respond that the Court must ook at Count IV in conjunction with Counts 11T
and V, and mey therefore retain jurisdiction. Further, Plaintiffs allegs, and Defendant deniss, that

Defendant took an inconsistent position in the district court and should oot now be allowed to changs
its position.

? These arguments are the South Fork Band®s. Ths National Couneil does ot argue this issue
specifically, but it does expressly incorporate all of the South Fork Band’s argumenis. National
Couneil, Br. at 1. With this caveat, the Court will elso refer to *Plaintiffs” in thds section.

Pegsllofl3



Preliminerily, itis clear that no argument made to the district court may alter the subject-matter
jumsdiction of this Court. Jurisdiction in this Court may only be conferred by Congress. Eg.
Transcountry Packing Co. v. United Stoles, 568 F.2d 1333, 1336 (Ct. Cl. 1978). Thus, even if
Defendant argoed to the district court that this Court was the only court with jurisdiction over this
claim, and convineed the district court to fransfer the case here, that does nothing to help this Congt

determine iis jurisdiction over this claim. The subject-matter judsdiction of this Court cannot be
established by estoppsl.

The Court finds that it does not have jusisdiction over Count TV. Iftaken as an independsnt
claim, South Fork Band concedes that this Court lacks jurisdiction. Even if the Court could retain
jurisdiction over this Count as South Fork Band argues, the Court cannot do so here becausa it is

dismissing Counis I and V in this opinion. Therefore, the Court dismizses Count TV for lack of
subject-matter jurisdiction.

V. CousntV

In Courtt V, Plaintiffs seel damages for allsged braaches of fiduciary duties that Plainiiffs argue
were owed by the Government to Plaintiffs. Defendant argues that Count V shounld be dismissed far
lack of subject-maiter jurisdiction in this Court. First, Defendant atgues, the relief songht in Connt V
15 barred by the exclusivity and finality provisions of the ICCA. Second, Defendant arpues that sven
it Count 'V survives its ICCA challenge, it is untimely under the six-year staiute of limitations found
in 28 U.8.C. § 2501 (2000). Plaintiffs'" respong that the ICCA. does not bar this Count and that the
statuts of imitetions has not begum fo run in this case because the Govemment has not repndiated the
telationship or provided an accounting of Plain{iffs’ funds.

Without reaching the ICCA argument, this claim is clearly out of fime under this Cowrt's
gouerally epplicable stniute of limilations. 28 U.5.C. § 2501. Becanss § 2501 constitutes 2 waiver of
sovereign immunity, its bar deprives this Court of subject-matter jurisdiction aver uniimely claims.
E.g. Hopeland Bands of Pomo Indiuns v. United States, 855 F.2d 1573, 1576-77 (Fed, Cir. 1988).
The staiute of lnitalions begins to tun at the time of “fitst acerual,” which is the tme when ali of thg
Tacts necessary to eslablish Hability have taken place. Nager Electric Co. v, United States, 368 F.24
847, 851 (Ct. Cl. 1566). These facts, of courss, must ot be inhsrontly unlmowahle at fhe Hme they
occur. Menonomines Tribe v. United States, 126 F.2d 718, 720-22 (Fed. Cir. 1988), In the case of
a trust relationship, the statuie does not begin o ron on & breach unless the fduciary expressly
repudiates the relationship or provides an aceounting of trust funds. K.g. Osage Tribe of Indizans of
Oklahoma v, United States, 68 Fed. C1. 322 (2005). A trustee, however, may repudiate therelationship

ihrough “actions mconsistent with [its] obligations under the trust.” Jones v, United Staies, 801 F.24
1334, 1336 (Fed. Cir. 1986) (citztion amitted).

' Thege arguments are the South Forl Band’s. The National Council does ot arguethiz issue
specifically, but it does exprassly incorporate all of the South Fork Band’s srguments. National
Council, Br. af 1. With this caveat, the Court will also refer to “Plaintiffs” in this section,
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Assuming arguendpo, that the Government owed & fiduciary duty to the Plaintiffs under the
Treaty of Ruby Vallay,'! itis impossible to accept the Plaintiffs® view that the Government hasnot long
aga repudiated such a relationship. Ever since the initial case before the ICC, filed in 1951, the
Government hes denied that the Plaintiffs retained any interest in the disputed land. E.g Western
Shoshone Legal Defense & Educ. Ass'nv. United States, 531 F.2d 495, 500 (Ct. C1. 1976) (noting that
“the Government consistently maintained that the Indians never owned the lands they claimed”). That
posifion, repeated in mumerous cases over 53 years, is imecomncilable with the Government
ascknowledging 1is role as a fidneiary. It is also impassible to conclude that Plaintiffs only became
aware of the Government’s position within the last six ysars. For the purposes of § 2501, Count ¥ first

accrued in the 1950's when the Government denied that the Plaintiffs had any interest in any of the
disputed 60 million acres.

The Plaintiffs also point to Osage Tribe to support their claim that appropriations acts have set
aside the staiuts of limitations uniil an accounting has been provided. Osage Tribe, however, does not
apply to this case because Ogage Tribe dealt with a trust fimd expressly created by.statute. Osage
Tribe, 68 Fed. Cl. nt 325-26. In this case, Plaintiffs can only claim thet the Treaty of Ruby Valley
created a trust relationship with regard to the lands and assets of the Tand described in the Treaty,
However, the Federal Cireuit has made it clear that the setting aside of the statuts of imitations unhil
an accounting is provided upplies only to cases of trust find mismanagement, mot asset
mismanagement. Shoshone Indion Tribe of the Wind River Reservation v. United States, 364 E.3d
1339, 1350 (Fed. Cir. 2004). Therefors, the Court must dismiss Count V for lack of subject-matier

jurisdicion.
CONCLUSION

For thafaasans sat forth in this opinion, the Court hersby GRANTS Defendant’s Moiion to
Dismiss Plaintiffs’ Second Amended Compiaint. The Clerk is dirscted o entar judgment in favor

of Defendant.
TTIS 80 ORDERED,
LOREN A. SMITH
Senior Tudge
11 T

he Supreme Court has held that pervasive control over Indian lands can e found ta create
a fiduciary relationship with the Gavemmment. United States v. Mitchell, 463 U.S, 206, 224 (1983).
In this case, the language in the Treaty of Ruby Valley does niof appear to grant such pervasive control

to the United States. Therefore, for the eake of this argament, the Court will assume, without deciding,
that such a relationship did exist,
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
#o ok ok &
RAYMOND YOWELL, )
)
Plaintiff, ) 03:05-CV-0634-LRH (VPQ)
)
vs. )
} ORDER
UNITED STATES OF AMERICA, and P. )
Lynn Scarlet!, Acting Secretary of the United )
States Department of the Interior, 3
);
Defendants. )
)

Presently before this court is the United States” motion to dismiss for Iack of subject
matter jurisdiction (#10"). Plaimtiff, Ravmond Yowell, has filed an opposition (#13) ta which the
United States has replied (#14). The Uatted States argues that the current suit cannot proceed
because the United States has not walved its right to soveraign immunity.

When subject malter jurisdiction is aftacked via Rule 12(5)(1), the court is granfed more
teeway than in a normal motion to dismiss. This is $a becanse leder] courts are courts of Himited
jurisdiction, Owen Equip. & Erection Ce. v. Kroger, 473 U.S. 363, 374 (1978), and are
“presumed to lack jurisdiction in a pariicular case unless the conary affirmatively appears.”
Stock West, Inc. v. Confederated Tribes of the Colville Reservation, 873 F.2d 1221, 1225 (%th
Cir. 1989).

“In ruling on a chalienge to subject matier jurisdiction, the district court is ordinarily fee

to hear evidence regarding jurisdiction and 10 rule on that issue priar to trial, resolving factual

! References to (#XX) refer to the court’s docket.




Ca

Un v B E * AT ) B~ S VO R S I

S R e

O

[w

se 3:05-cv-00634-LRH-VPC  Document 15 Filed 12/11/2006  Page 2 of 3

disputes where necessary.” Augusiine v. U5, 704 F.2d 1074, 1077 (3th Cir. 1983) (citing
Thornkill Publ'g Co. v. General Tel. Corp., 584 F 2d 730, 733 {9th Cir. 1979). When the court
is faced with a factual attack on subject matter jurisdiction, **[n]o presurnptive muthfulness
attaches 10 plamtiil’s allegations, and the existence of disputed material facts will not preclude
the trial court from evaluating for itself the merits of jurisdictional claims.”” Thornhill Publ'g
Co., fnc., 394 F.2d at 733 (quoting Mortensen v. First Fed. Sav. & Loan Ass’'n, 549 F.2d 884,
851 (3rd Cir. 1977)). "However, where the jurisdictional issue and substantive issues are 50
intertwined thal the question of jurisdiction is dependent on the resolution of factual issuss going
to the merits, the jurisdictional determination should await a determination of the relevant facts
on either a motion going to the merits or al trial.” dugustine, 704 F2d at 1077. “[A]n action
should not be dismissed for lack of jurisdiction without giving the piaintiff an opportunity to be
heard unless it is clear the deficiency cannot be overcome by amendmeni.” May Dept. Store v.
Graphic Process Co., 637 7.2d 1211, 1216 (Oth Cir. 1980).

If the United States is a party to an action and it has not waived its sovereign immunity,
the action must be dismissed for Jack of subject matter jurisdiction. U.S. v. Nye Cownty, Nev.,
178 ¥.3d 1080, 1089 n.12 (%ih Cir. 1999); Efias v. Conneit, 908 F.2d 521, 527 (Sth Cir. 1990);
Pesciv. LR.S., 67 F Supp2d 1189, 1194 {D. Nev. 1998). The plamt{T bears the burden of
proving that sovereign immunity has been unequivocally waived. Cato v. U.S., 70 F.3d 1103,
1167 (9¢h Cir. 1993).

The United States’ motion poinis out that Plaintiff can point to no slakute or law which
would demonsirate thal the 1nited States has waived its right o sovereign imnmumity in this
instance. The United States demonstrates that Plainti{f has provided only jurisdictional statutes
to support his claims®. Further, the United States poimis to ample case law supporting their
argument that these stamtes of general jurisdiction do not waive sovereign immunity. See, 2.g.,

Hughes v. United States, 953 F.2d 531, 539 n.5 (9th Cir. 1992) (A mere assertion that general

* These statutes include 28 U.S.C. §§ 1331 (federal question jurisdiction); 1343(a)(3)
(Jurisdiction in Civil Rights Act cases); 1367 {supplemental jurisdiction); and 2207 (declaratory
judgment jurisdiction).
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jurisdictional statutes apply does noi sufTice to confer jurisdiction when, as in this case, the
government did not waive its immunity.”).

Plamtifl"s response wholly fails to rebut the Uniled Siaies’ position. Rather, Plaintfl
delves into the merits of his lawsuit, challenging the enforceability of cases such as United Stares
v. Dann, 470 U.8. 39 (1985) and arguing that the Treaty of Ruby Valiey, an often contested
Treaty affecting the Native Americans of Nevada, should be held to be in full force and efTect.
Plaintiff then proceeds to argue why the doctring of res judicata should not be inveked (o provide
the contested cases with their normal preclusivs effects. However, the issue of res judicara is
irrefevant 1o whether the United States has waived its sovereign immunity 50 that it could be sued
over the validity of those cases. Accordingly, Plaintiff has provided no Teal opposition to the
United States’ posilion.

The court has reviewed ihe authorty cited by the United States as well a5 the arguments
made by Plaintiff and concludes that there has been no waiver of sovereign immunity which
would aliow the current elaims 1o proeceed. Further, the court sees no set of facts that could he
pled at this time io cure this defect. The United States has analyzed potential claims for
Jurisdiction, as well as the possibility of construing this matter as one arising under the
Administrative Procedures Act, and has pointed to binding case law in all areas that would
preclude a finding that sovereign immunity has been waived. Plaintiff has provided no opposing
argument that would suggest that the United States has waived its right of sovereign immunity.

Accardingly, Plaintifi”s claims must be dismissed for lack of subject matter jurisdiction.

It s hereby ORDERED that the United States’ motion to dismiss (#10) is GRANTED.

The Clerk shall enter judgment accordingly.

DATED this 8" day ol December, 2006.

oY

/-

Cjt“ A7 A

o

LARRY R. HICKS
UNITED STATES DISTRICT JUDGE
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AL ASEIR e SrEE) Dydpmen: {ren Clpd] Cope at

UNITED STATES DISTRICT COURT

FERaE DISTRICT OF__NEVADA

RAYMOND YOWELL,

Plaintiff, JTUDGMENT IN A CIVIL CASE
V.

CASE NUMBER: 3:05-cv-0634-LRH (VPC)

UNITED STATES OF AMERICA,
ctal.,

Defendants.
_ Jury Verdict. This action came before the Court for a fxial by jury. The issues have been iried
and the jury has rendered iis verdict,

. Decision by Court. This action came to trial or hearing before the Court. The issues have been
ried or heerd and a decision has been rendered.

X Becision by Court, This action came 1o be considered before the Court. The issnes have been
considered and a decision has been rendayad.

IT 1S ORDERED AND ADJUDGED that the judgment is in favor of the Defendant and against
the Plaintiff.

January 12. 2007 LANCE 5. WILSON
Clerk

_ Wayne Julisn_
Deputy Clerk
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

e s

WESTERN SHOSHONE NATIONAL
COUNCIL, RAYMOND YOWELL, ALLEN
MOSS, JOE KENNEDY, JOHN WELLS,
CARRIE DANN, JOHNNIE BOBB and
BENNIE REILLEY, individually and class
representatives,

03:06-CV-00015-LRH-RAM

ORDER
Plaintifty,
V.

BNSF RATLROAD COMPANY,
NEWMONT GOLD COMPANY, BARRICK
GOLDSTRIKE MINES INC,, GLAMIS
GOLD, INC.,NEVADA LAND RESOURCE
COMPANY, LLC,, SIERRA PACIFIC
POWER COMPANY, IDAHO POWER
COMPANY and UNION PACIFIC
RATLROAD COMPANY,

Defendants.

vt et ant? M Sl M f Vet et Nt et M Mgt N et Nt N Nt St Vet Mg oy Vv

Presently before the court are three motions fo dismiss (## B0, 83, 93). Plaintiffs have filed
an oppeosition (# 98), and replies have been filed (4 100, 102).
1. Faciual Background

This is a civil action brought by Plaintiffs, the poverning body of the Western Shoshone
Nation and members of the Western Sheshone National Council, seeking the retum of land, in

addition to compensation for its past use, that Plaintifis claim was frandulently conveyed to
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Defendanis by the United States. The present dispate is only the latest action in a series of actions
seeking the return of, and compensation for, Western Shoshone tribal lands.

The First Amended Complaint alleges thal the Western Shoshone have occupied the lands
at issue in this case from time immemorial. (First Am. Compl. § 14.) On July 1, 1862, the United
States enacted the Pacific Railroad Act in order to finance and construct a transcontinental railroad
that would cross lands held by Plaintiffs’ predecessors in interest. /4. §16. On October 1, 1863,
the Treaty of Ruby Valley was entered into by the United Btates and the Western Shoshene Nation.
Id 4 18, Plaintifls allege that the land at issue in this case was conveyed in its entirety by the time
the transcontinental railroad was completed in 1869, Jd. at 24. Plaintiffs position in this case is
that the conveyance of the lands was subject to Western Shoshene title. /4. Plaintiffs argue that
the Treaty of Ruby Valley expressly recognized ownership rights and Indian title in favor of the
‘Western Shoshone Nation. /. at 26. Plaintiffs filed their emended complaint on April 10, 2006,
asserting causes of action for declaratory judgment, disgorgement of profits, constructive trust,
accounling, wasie, trespass, injunction, and seek class certification.

11, Legal Standard

In considering “a motion to dismiss, all well-pleaded allegations of material fact are taken
as true and construed in a light most favorable to the non-moving party.” Wyler Summit P Ship v.
Turmner Broad. Sys., Inc., 135 F.3d 658, 661 (9th Cir. 1998) (citation omitted). However, a court
does noi necessarily assume the imuth of legal conclusions merely because they are cast in the form
of factual allegations in a plaintif’s complaint. See Clegg v. Cuft Awareness Network, 18 F.3d
732, 754-55 (9th Cir. 1994).

There is a strong presumption against dismissing an action for failure to state a claim. See
Gillizan v. Jamee Dev. Corp., 108 F.3d 246, 249 (9th Cir. 1997) (citation omitted). “The issue is
not whether a plaintiff will ulimately prevail bui whether [he] is entitled to offer evidence in

support of the claims.” Schener v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds

I~
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by Harlow v. Firzgerald, 457 U.S. 800, 807 (1932). Consequently, the court should not grant a
motion to dismiss “for failure to state a claim vnless it appears beyond doubt that the plainiiff can
prove no set of facts in support of his claim which would entitle him to relief.” Confey v. Gibson,
335 U.S. 41, 45-46 (1957); see also Hicks v. Small, 69 F.3d 967, 969 {9th Cir. 1995).
111, Discussion

On June 19, 2006, defendants BNSF Railroad Company, Newmont USA Limited, Glamis
Geoid, Inc., Nevada Land and Resource Company, L.L.C., Sierra Pacific Power Company, Idaho
Power Company, and Union Pacific Railroad Company (collectively, “Defendants™) filed a moiion
to dismiss asserting three arguments: 1) This court lacks jurisdiction because Plaintiffs® claims are
barred by the finality provision and exclusive jurisdiction of the Indian Cleims Commission Act
{("ICCA™) and is foreclosed by the Western Shoshone Claims Distribution act; 2) The action must
be dismissed for failure to join the United States, which is a necessary and indispensable party; and
3) The Treaty of Ruby Valley did not recognize any rights in favor of the Western Shoshone.
Defendant Idabo Power Company filed a separale motion (o dismiss arguing that “its status as a
publiciy regulated entity which acquired its interest in the lands which are the subject of Plaintiffs®
lawsuit well beyond the date conclusively adjudicated by the United States government as the dale
that the Plaintifis® aboriginal and tribal interest in the fand was terminated provides an additional”
reason to dismiss the case. (Mem. in Support of Def. Idahe Power Co.’s Supp. Mot. to Dismiss (£
84) at 2.} Finally, Barrick Goldstrike Mines Inc. (“Barrick™) filed 2 motion to dismiss arguing that
it was not served with a summons and complaint within the 120-day period required by Rule 4(m)
of the Federal Rules of Civil Procedure.

With respect te the ICCA, Defendants argue that this action is bamred by the act. In
opposition to Defendants’ motion to dismiss, Plaintiffs do not specifically address Defendants
arguments concerning the ICCA. Rather, Plaintiffs assert that the Indian Claims Commission

{“1CC™) process was flawed.
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Upon carefully considering the parties’ points and authorities, relevant law, and the record

as a whole, the court finds that Plaintifis’ claims are barred by the finality provision of the ICCA,
Because Plaintiffs claims are barred by the ICCA, the court will not address the separate arguments
made by either Idako Power Company or Barrick.

“The Indian Claims Commission Act . .. was designed to provide a forum for Indian claims
arising from the United Siates’s taking of Indian lands.™ Western Shoshone Nad't Council v.
Molini, 951 F.2d 200, 201 (Sth Cir. 1991) {citing 25 U.8.C. § 70 (1976 ed.)). “The Act created the
Commission, which was empowered to hear and decide land claims brought against the United
States.” Jd. (citing 25 U.S.C. § 70a (1976 ed.). “The Act also provided that ‘payment of any claim
- .. shall be a full discharze of the United States of all claims and demands touching any of the
matters involved in the controversy.”™ /4. (quoting 25 U.S.C. § 70u (15746 ed.)).

In 1951, The Shoshene Tribes filed a claim with the ICC for compensation for the loss of
their aboriginal title to lands in the western United States. United Siates v, Dann, 470 U.8. 35, 41
{19835). “Eleven vears later, the Indian Claims Commission entered an interlocutory order holding
that the aboriginal title of the Western Shoshone had been extinguished in the latter part of the 19th
century . ..." Id. (citing Shoshone Tribe v. United States, 11 Ind. Cl. Comm’n 387, 416 {1962)).
The ICC awarded the Western Shoshone approximately 326 million. Jd. In light of this award, the
Supreme Court, in United States v. Dann, 470 U.S. 39, 50 (1985}, has held that the United States
has effechuated payment under the ICCA. As mentioned previously, the “*payment of any claim. .
. shall be a full discharge of the United States of all claims and demands touching any of the
matters involved in the controversy.”™ Melini, 951 F.2d 200, 201 (9th Cir. 1991) (quoting 25
U.8.C. § 70u (1975 ed.)).

The court agrees with Defendants that this title extinguishment bars claims of tribal title
against parties other than the United States. In Mofins, the Western Shoshone argued that the 1CC

award had no preclusive effect in their Iawsuit against the siate of Mevada. 951 F.2d at 202. The

4
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Molinf court nated that “*[tlhe chief purpose of the Act [establishing the Commission] was to
dispose of the Indian claims problem with finality” and that consistent with this purpose,
compensation {or a taking established that Indian title had been extinguished.™ fd. (citing United
States v. Pend Oreille Public Utzility District No. 1, 926 F.2d 1302, 1507 (9h Cir. 1991)). Because
Indian title had been extinguished, the Ninth Circuit held that the monetary award “constituted a
general determination of title which bars the Shoshone from asserting title against the State of
Nevada.,”™ fd. The court finds the Adolinf courl’s reasoning cqually applicable in the casc at bar.
The ICC’s monetary award bars the Western Shoshone from asserting title against Defendants. To
the extent Plaintiffs are attempting to challenge the ICC proceeding itself, Plaintiffs should have
roised such arguments on direct appeal from that decision.

IT IS THEREFORE ORIDERED that Defendants® Motion to Dismiss (# 80) is hereby
GRANTED.

1T IS FURTHER ORDERED that Idaho Power Company’s Supplemental Motion to
Dismiss (# 83} is hereby DENIED as moot.

IT 18 FURTHER ORDERED that Barrick’s Motion to Dismiss {# 93) is hereby DENIED as
moot,

The Clerk of the court shall enter Judgment accordingly.

IT IS SO ORDERED.

DATED this 317 day of May, 2007. / -
s g iy
/;}‘1 é '(:,/C/ (_,?-f”

LARRY R.HICKS
UNITED STATES DISTRICT JUDGE

w




United States District Court, D.
Nevada.

WESTERN SHOSHONE
NATIONAL COUNCIL v.
BNSF RAILROAD CO.

03.06-CV-00015-LRH-RAM. (D.
Nev. Jan. 18, 2008)

WESTERN SHOSHONE NATIONAL COUNCIL,
RAYMOND YOWELL, ALLEN MOSS, JOE
KENNEDY, JOHN WELLS, CARRIE DANN,
JOHNNIE BOBB and BENNIE REILLEY,
individually and class representatives, Plaintifis, v.
BNSF RATLROAD COMPANY, NEWMONT
GOLD COMPANY. BARRICK GOLDSTRIKE
MINES INC., GLAMIS GOLD, INC,, NEVADA
LAND RESQURCE COMPANY, LLC., SIERRA
PACIFIC POWER COMPANY, IDAHO POWER
COMPANY and UNION PACIFIC RATLROAD
COMPANY, Defendants.

03:06-CV-00015-LRH-RAM.
United States District Court, D. Nevada.

January 18, 2008

ORDER

LARRY HICKS, District Judge

Presently before the court is a motion to reconsider (#
108"y filed by Plaintiffs, the governing body of the
Western Shoshone Nation and members of the
Western Shoshone National Council. Defendants have
filed an opposition {# 109), and Plaintiffs replied (#
110)

1.

Casetext

Refers to the court's docket number.

On May 31, 2007, this court issued an Order {# 106)
dismissing this action upon a finding that a monetary
award entered by the Indian Claims Commission
{"ICC™ bars the Western 2 Shoshone from asserting
title against Defendants. Judgment (# 107) was entered
the same day. On June 8, 2007, Plaintiffs filed the
present motion stating, in a cooclusory manner, that
the court should reconsider its May 31, 2007, Order (7
106) because the court fmiled to apply the correct
standard of law, failed to consider all the legal
arguments thatr have been provided and that the court
improperly placed the burden of proof.

A maotion for reconsideration can be brought pursuant
to either Rule 59(e) or 60(b) of the Federal Rules of
Civil Procedure. Cirenir City Stores, Inc. v. Mantor,
A17 F.3d 1060, 1063-64 (9th Cir. 2003). Plaintiffs'
motion does not identify whether it is filed pursuant to
Rule 539(e) or 60(b). A motion for reconsideration filed
within ten days of eniry of judgment is treated as a
Rule 5%e) motion. Am. fromvorks Erectors, Inc. yv. N.
Am. Const. Corp., 248 F.3d 892, §98-99 (9th Cir.
2001). If the motion is not filed within ten days of
entry of judgment, it is treated as a Rule 60(b) motion.
Id. at 899, As the preseni motion was filed within ten
days of the entry of judgment, the court will treat the
motion #s one filed pursuant to Rule 55(e).

"While Rule 39%(e) [of the Federal Rules of Civil
Procedure] permits a district court fo reconsider and
amend a previous order, the rule offers an
‘extraordinary remedy, to be used sparingly in the
interests of finality and conservation of judicial
resources.” Carrol v. Nakarani, 342 F.3d 9834, 945
{Oth Cir. 2003) (quoting 12 James Wm. Moore et al.,
Moore's Federal Praciice § 39.30(4) {3d ed. 2000)).
Reconsideration of the district court's initial decision is
inappropriate in the absence of (1) newly discovered
evidence; (2) an intervening change in conirolling law;
or (3) clear error or manifest injustice. Carrol, 342
¥.3d at 945; Sch. Dist. No. LJ, Multnomah County, Or,
v. AC and S, Inc., 53 F.3d 12335, 1263 (9ih Cir. 1993)
(citations omitted). Moreover, the moiion must "set
forth facts or law of a strongly convincing nature o
induce the Court to reverse its prior decision.”" Muiual

lef2



Lite Ins. Co. of New York v. Pointe Tapatio resc”
Properties No. 1. 206 F.R.D. 495_497 (D. Ariz. 200_
{citations omifms:s

As previously mentioned, the court's Order (# 106)
dismissing this action relied on the legal =3 conclusion
that an award bv the ICC bars the Western Shoshone
from asserting title against Defendants. Plaintiffs have
provided ne authority or argument that would suggest
this court's legal coaclusion is emoneous. In fact
Plaintiffs' motion does not address this court's legal
conclusion in any manner. Rather, Plaintiffs state that
the underiving issues in this case are too fact intensive
io be subject to a motion to dismiss. Mevertheless,
Plaintiffs have not identified a single fact in this case
that would preclude a motion to dismiss.

In a footnote, Plaintifis cite tc the wunpublished
decision of Schugg v. Gila River Indign Cmty., 2007
U.S. Dist. Lexis 38142, 2007 WL 1526741 (D. Arnz
2007} as a factually analogous case that required a
factual determination. In Schugg, the Gila River Indian
Community contended that it held aboriginal title o
certain fand. 2007 U.S. Dist. Lexis 38142 at *5, 2007
WL 1326741 at *]. On a motion for summary
judgment, the Schugg court found that aboriginal title
was extinguished in 1877 when Congress conveyed
the land at issue to the Territory of Arizona ss school
land. 2007 11.8. Dist. Lexis 38142 at *21-22, 2007 WL
15326741 at *6. Alternatively, the court found that the
Gila River Indian Community was barred from
claiming aboriginal fitle because the ICC had
previously adjudicated the fact that aboriginal title had
been extinguished. /d

In short, the court finds nothing in Scingg that woulu
suggest the cowrts Urder (# 106) is erroneous.
curthermore, Plaintiffs have failed to present any
newly discovered evidence, show an intervening
change in controlling law, or show clear emor or
manifest injustice. 4

IT IS THEREFORE ORDERED that Plainiiffs’ moticn
to reconsider {# 108} is hereby DENIED.

IT 15 50 ORDERED.

Casetext

2of2



NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

WESTERN SHOSHONE NATIONAL
COUNCIL; RAYMOND YOWELL;
ALLEN MOSS; JOE KENNEDY; JOHN
WELLS; CARRIE DANN; JOHNNIE
BOBB; BENNIE REILLY,

Plaintiffs - Appellants,

V.

BNSF RAILROAD CO.; NEWMONT
GOLD COMPANY; GLAMIS GOLD,
INC.; NEVADA LAND AND
RESOQURCE COMPANY LLC; SIERRA
PACIFIC FPOWER COMPANY; UNION
PACIFIC RAILROAD COMPANY;

BARRICK GOLDSTRIKE MINES, INC.;

IDAHO POWER COMPANY,

Defendants - Appellees.

FILED

JUN 04 2009

MOLLY C. DWYER, CLERK
(.87 COURT OF APPEALS

No. 08-15179

D.C. No. CV-06-00015-LRH

MEMORANDUM ™

Appeal from the United States District Court
for the District of Nevada
Larry R. Hicks, District Judge, Presiding

*

except as provided by 5th Cir. R. 36-3.

This disposition is not appropriate for publication and is not precedent



Submitted June 2, 2009
Las Vegas, Nevada

Before: RAWLINSON and BYBEE, Circuit Judges, and BURNS ™, District
Judge.

The parties are familiar with the facts of this case and we do not repeat them
here. Appellants Western Shoshone National Council, Raymond Yowell, Allen
Moss, Joe Kennedy. John Wells, Carrie Dann, Johnnie Bobb, and Bennie Reilly
(collectively “the Council™) appeal the district court’s Federal Rule of Civil
Procedure 12(b)(6) dismissal of their various claims asserting Western Shoshone
Indian title to land conveyed by the United States to the defendants. We affirm.

The district court correctly concluded that the Council’s title claims are
barred by the finality provision of the Indian Claims Commission Act as well as
the Western Shoshone Claims Distribution Act. See . Shoshone Nat'l Council v.
Molini, 951 F.2d 200, 203 (9th Cir. 1991) (“We conclude that the Commission
award establishes conclusively that Shoshone title has been extinguished.™); United
States v. Dann, 873 F.2d 1189, 1198-99 (9th Cir. 1989) (*[T]he payment of the
claims award establishes conclusively that a taking occurred.”). The Council also

argues that the Shoshone Tribe acquired title through the Treaty of Ruby Valley

RS

The panel unamimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).

FEE

The Honorable Larry Burns, United States District Judge for the
Southern District of Califormia, sitting by designation.



and that its rights under that Treaty were not extinguished by proceedings beror:
the Commission. The Supreme Court, however, has held that no weary recogmze.
“estern Shoshone “Indian title or right of occupancy.” Nw. Band of Shoshone
Indians v. United States, 324 U.S. 335, 348 (1945). Even if the Treaty of Ruby
Valley conveyed title rights to Western Shoshone in the first instance, we have
specifically held that “[t}he Commission’s general finding that title had been
extinguished . . . also operates to bar the Shoshone from asserting . . . rights based
on the Treaty of Ruby Valley.” Molini, 951 F.2d at 203.
The Council’s remaining contentions are unpersuasive.

AFFIRMED.



