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Foreword

Wade Henderson
President and CEO
The Leadership Conference Education Fund
The Leadership Conference on Civil and Human Rights

I am pleased to submit this report prepared by The Leadership Conference Education Fund and The Leadership 
Conference on Civil and Human Rights. The Leadership Conference is a coalition charged by its diverse member-
ship to promote and protect the civil and human rights of all persons in the United States. The Leadership Confer-
ence’s more than 200 national organizations represent persons of color, women, children, organized labor, persons 
with disabilities, the elderly, the lesbian, gay, bisexual, and transgender (LGBT) community, and major religious 
groups. Since its inception, The Leadership Conference has worked to ensure that all persons in the United States are 
afforded civil and human rights protections under the U.S. Constitution and in accordance with international human 
rights norms. The Leadership Conference Education Fund serves as the education and research arm of The Leader-
ship Conference, building public will for federal policies that promote and protect the civil and human rights of all 
persons in the United States.

Sixty years after Brown v. Board of Education, 50 years after the Civil Rights Act, and 20 years after the ratification 
of the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), America’s track 
record of creating opportunities for people of color and ending racial discrimination is decidedly mixed. On nearly 
every indicator that we use in the United States to measure progress, people of color are falling further behind. And 
it starts early. 

A recent report by the Annie E. Casey Foundation, “Race for Results,” looked at how we are providing opportunities 
for children of color along 12 indicators, such as percentage of children enrolled in preschool, percentage of 4th grad-
ers proficient in reading, and percentage of children who live in low-poverty areas. The report found that African 
Americans, Native Americans, Latinos and some Asian American communities like the Vietnamese, Pakistani, and 
Hmong communities are falling behind White children. Even middle-class families of color have a very tenuous 
hold on their economic status.

The data aren’t just revealing—they are a call to action. What the data tell us is that, as we learn from the past, we 
will need to fight for the future. Using international human rights norms and treaties to advocate for domestic civil 
and human rights can help identify gaps in our laws and suggest different approaches to solutions.

The Leadership Conference has been actively engaged with CERD for more than a decade. We have helped prepare 
shadow reports, monitored the U.S. presentations in Geneva, and pushed for its implementation here in the United 
States. We know that the preparation of the report by the U.S. government provides an important opportunity for a 
comprehensive review of our own laws and policies and for advocating for eliminating remaining discriminatory 
barriers. Shadow reports are an opportunity for civil society to put forward a positive vision for implementation of 
CERD with concrete policy goals that provide a blueprint for reforming our laws and policies to better combat racial 
discrimination in the United States. We hope that this report will provide the CERD Committee with additional 
information that will inform its review and lead to concrete concluding observations and recommendations to the 
government. As such, this report is an important tool in our arsenal for social change.

While the United States has been working to reclaim its leadership on international human rights matters, so much 
remains to be done. We must reform our racially and ethnically discriminatory criminal justice system. We need 
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to build a truly equitable, diverse, high-quality education system that educates each and every child, regardless of 
race, ethnicity or ZIP code. We need safe and affordable housing for all individuals living in the U.S. We need to 
remove barriers to employment and create affirmative opportunities for career advancement for people of color, who 
continue to make up a large percentage of the low-wage workforce. In particular, we need to specifically address the 
needs of low-income women of color who are often struggling to support their families. We need to fix our broken 
immigration system and protect the rights of immigrants working in the United States. We need to fix our voting 
system so no voter has to wait in long lines, and we must eradicate any and all racial discrimination in access to vot-
ing. We need vigorous enforcement of hate crime protections and expanded, coordinated police-community efforts 
to track and respond to hate violence and improve hate crime data collection efforts. We need to transform the U.S. 
Commission on Civil Rights into an independent human rights commission that fully meets the Paris Principles. 

These are big challenges. But at The Leadership Conference, we strongly believe that civil and human rights must be 
measured by a single yardstick, both at home and abroad. We hope that this report will be useful to the international 
community in assessing U.S. compliance with CERD and that it serves as a public education tool to aid in protecting 
and promoting racial justice throughout the United States.
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Introduction

1. This report supplements the submission of the government with additional information and offers recom-
mendations for actions that will, if adopted, enhance the government’s ability to comply with the International 
Convention on the Elimination of All Forms of Racial Discrimination (CERD). We hope it will assist the 
United Nations Committee in evaluating compliance and in creating its own recommendations to bolster U.S. 
commitments to ending all forms of racial discrimination. 

2. While this report does not reflect the complete agenda of all of The Leadership Conference’s member organi-
zations, it does highlight many of the issues that are at the top of the civil and human rights coalition’s agenda.
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Relevant CERD Articles

3. CERD sets forth comprehensive guidelines to promote equality and racial justice. The treaty provides that the 
state actor may take special measures for the advancement of minority groups, and that the state actor ensure 
that its policies avoid creating or perpetuating segregation. Specifically:

•	 Article 1 defines discrimination to include practices with discriminatory effects, even if not intentionally 
discriminatory and provides that special measures may be taken to secure advancement.

•	 Article 2(1) emphasizes the need for State Parties to undertake by all means a policy of eliminating racial 
discrimination in all its forms and promoting understanding among all races. 

•	  Article 2(1)(c) “undertakes effective measures to review governmental, national and local policies, and to 
amend, rescind or nullify any laws and regulations which have the effect of creating or perpetuating racial 
discrimination wherever it exists.”

•	 Article 2(1)(d) emphasizes the state’s responsibility to end and prohibit by all means, including legislation, 
racial discrimination by any person, group or organization. 

•	 Article 2(2) aims to “ensure the adequate development and protection of certain racial groups or individu-
als belonging to them…[to guarantee] them the full and equal enjoyment of human rights and fundamental 
freedoms.” 

•	 Article 5(a) addresses the right to equal treatment before the tribunals and all other organs administering 
justice.

•	 Article 5(b) addresses the right to security of person and protection by the State against violence or bodily 
harm, whether inflicted by government officials or by any individual group or institution. 

•	 Article 5(c) requires State Parties “to prohibit and to eliminate racial discrimination in all its forms and to 
guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality 
before the law, notably in the enjoyment of… political rights, in particular the right to participate in elections- 
to vote and to stand for- election on the basis of universal and equal suffrage.”

•	 Article 5(e )(i) highlights workers’ rights in the areas of free choice to employment, just and favorable condi-
tions of work, protection against unemployment, equal pay for equal work, and just and favorable remunera-
tion. 

•	 Article 5(e)(ii) addresses the right to form and join trade unions. 

•	 Article 5(e)(iii), requires state actors to undertake the elimination of housing discrimination, including unin-
tentional practices with discriminatory effects, and to eradicate segregation.

•	 Article 5(e)(v) affirms the right to education is guaranteed to all “without distinction as to race, colour, or 
national or ethnic origin.” 

•	 Article 6 requires State Parties to assure everyone within their jurisdiction effective protection and remedies, 
through the competent national tribunals and other state institutions, against any acts of racial discrimination 
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which violate his human rights and fundamental freedoms contrary to this convention, as well as the right to 
seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of 
such discrimination.
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Discrimination in the Criminal Justice System

2008 Concluding Observations of the Committee

¶ 14. The Committee recommends that “the State party strengthen its efforts to combat racial profiling at the federal 
and state levels, inter alia, by moving expeditiously towards the adoption of the End Racial Profiling Act, or similar 
federal legislation.”

¶ 20. The Committee recommends that “the State party take all necessary steps to guarantee the right of everyone 
to equal treatment before tribunals and all other organs administering justice, including further studies to determine 
the nature and scope of the problem, and the implementation of national strategies or plans of action aimed at the 
elimination of structural racial discrimination.”

¶21. The Committee recommends that “the State party discontinue the use of life sentence without parole against 
persons under the age of eighteen at the time the offence was committed, and review the situation of persons already 
serving such sentences.”

¶23. The Committee recommends that “the State party undertake further studies to identify the underlying factors of 
the substantial racial disparities in the imposition of the death penalty, with a view to elaborating effective strategies 
aimed at rooting out discriminatory practices. The Committee wishes to reiterate its previous recommendation… 
that the State party adopt all necessary measures…to ensure that death penalty is not imposed as a result of racial 
bias on the part of prosecutors, judges, juries and lawyers.”

¶25. The Committee recommends that “the State party increase significantly its efforts to eliminate police 
brutality and excessive use of force against persons belonging to racial, ethnic or national minorities, as well as 
undocumented migrants crossing the U.S.-Mexico border, inter alia, by establishing adequate systems for monitoring 
police abuses and developing further training opportunities for law enforcement officials. The Committee further 
requests the State party to ensure that reports of police brutality and excessive use of force are independently, 
promptly and thoroughly investigated and that perpetrators are prosecuted and appropriately punished.”

Introduction

4. Discrimination and racial disparities persist at every stage of the U.S. criminal justice system, from polic-
ing to trial to sentencing. The United States is the world’s leading jailer with 2.2 million people behind bars. 
Perhaps no single factor has contributed more to racial disparities in the criminal justice system than the “War 
on Drugs.” Even though racial/ethnic groups use and sell drugs at roughly the same rate, Blacks and Hispanics 
comprise 62 percent of those in state prisons for drug offenses1, and 72.1 percent of all persons sentenced for 
federal drug trafficking offenses were either Black (25.9 percent) or Hispanic (46.2 percent), many of whom 
often face harsh mandatory sentences.2   

Discriminatory Law Enforcement and Prosecutorial Practices 

5. Racial Profiling: Police officers, whether federal, state, or local, exercise substantial discretion when deter-
mining whether an individual’s behavior is suspicious enough to warrant further investigation.3 Racial profil-
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ing in the United States began expanding before the terror attacks of 2001 in at least three contexts—street-
level crime, counterterrorism, and immigration law enforcement. Although the Department of Justice (DOJ) 
issued guidance in 2003 outlawing the use of race and ethnicity by federal law enforcement as an element of 
suspicion absent any suspect-specific information, the guidance contains a blanket exception for national and 
border security. Moreover, it does not cover profiling based on religion or national origin and is not applicable 
to, nor binding on, state or local law enforcement.4

6. “Stand Your Ground” Laws: During the past decade, 22 states have adopted “stand your ground laws.”5 
“Stand your ground” laws change the common law doctrine of self-defense, which requires retreat from any-
where an individual has a legal right to be present. The passage and implementation of “stand your ground” 
laws has exacerbated the discriminatory treatment toward suspects of color. For example, a recent study by the 
Urban Institute found substantial evidence of racial disparities in justifiable homicide outcomes of cross-race 
homicides nationwide. A key finding was that Whites who kill Blacks in “stand your ground” states are far 
more likely to be found justified in their killings. 6 

7. There is no evidence that “stand your ground” laws or other expansions of self-defense laws have any deter-
rent effect on crimes such as burglary, robbery, and aggravated assault.7 Instead, according to a recent study 
conducted by researchers at Texas A&M University, evidence exists that the passage of “stand your ground” 
laws leads to more homicides. 8 

8. Police Misconduct: Accounts of police misconduct and police brutality throughout the 1960s and 1970s, 
especially horrific violence against individuals of color during the Civil Rights Movement, are burned into 
the public consciousness of the United States. In its recent report to the committee, the government notes its 
efforts to address the persistent problem of police brutality and racial profiling—most notably, the DOJ Civil 
Rights Division’s recent investigation of the New Orleans Police Department, which led to one of the most 
comprehensive reform agreements in its history.9 

9. As the government report notes, between FY 2009 and FY 2012 DOJ has aggressively investigated police 
departments, prisons, and other institutions to ensure compliance with the law and brought legal action where 
necessary against both institutions and individuals. As a result, there has been a 13.4 percent increase in num-
ber of convictions over the previous four years.10 

10. While strides have been made in the areas of police misconduct and brutality, federal, state, and local police 
continue to use force disproportionately, and, in particular, more deadly force, against individuals and com-
munities of color.11 Anecdotal evidence of individual cases supports this conclusion; however, there is a 
great need in the area of police misconduct for reliable and comprehensive data disaggregated by race.12 The 
National Police Misconduct Statistics and Reporting Project, run by the Cato Institute, reports that there were 
4,861 unique reports of police misconduct that involved 6,613 sworn law enforcement officers and 6,826 
alleged victims in 2010, the most recent year for which there is data.13 There were 247 deaths associated with 
the tracked reports in 2010 and 23.8 percent of the reports involved excessive use of force, followed by sexual 
misconduct complaints at 9.3 percent.14 In 2010, states spent an estimated $346 million on misconduct-related 
civil judgments and settlements, not including sealed settlements, court costs, and attorney fees.15 For ex-
ample, the New York Police Department was recently found liable for a pattern and practice of racial profiling 
and unconstitutional stop-and-frisks.16

11. Additionally, abuses by the U.S. Customs and Border Protection (USCBP), the largest federal law enforce-
ment workforce, have recently come to light.17 From 2010 to 2013, at least 22 people have been killed by U.S. 
border patrol agents, most along the southwest border, and hundreds have filed formal complaints of official 
misconduct, including beatings, sexual abuse, and other assaults. Reports indicate USCBP failed to properly 
investigate these claims and refused to tell families of those injured or killed by border agents if the agency 
had determined that the agent had acted improperly or had been disciplined.18 

12. DOJ’s Special Litigation Section investigates state and local law enforcement agencies for compliance with 
federal civil rights law, including claims of police misconduct.19 Civil enforcement actions by the Special 
Litigation Section are small in number: the section has had only 33 cases and matters since the year 2000, a 
miniscule number compared to the number of reports of police misconduct throughout the country.20 Fur-
thermore, the Special Litigation Section has not opened matters in some of the jurisdictions with the highest 
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police misconduct reporting rates, such as Galveston, Texas, Lee County, Pennsylvania, and Denver, Colo-
rado.21 Criminal prosecution of police for misconduct is even rarer, compounded by the “code of silence” 
under which police refuse to testify or cover up evidence, making the investigation and prosecution of these 
cases extremely difficult.22 Prosecution, conviction, and incarceration rates are all much lower than those for 
ordinary citizens.23 

13. Impact of Prosecutorial Discretion on Individuals of Color: Prosecutorial discretion has disproportionately 
negative effects on defendants of color.24 Black and Hispanic defendants, all else being equal, are more likely 
than Whites to be sentenced to terms of incarceration.25 And according to the U.S. Sentencing Commission, 
“differences in charging and plea practices have contributed to [federal] sentencing disparities.”26 Moreover, 
Black defendants in the federal system typically receive sentences that are almost 10 percent longer than 
comparable sentences for Whites arrested for similar crimes: and the prosecutor’s initial charging decision can 
account for at least half of this disparity.27 A number of factors contribute to this difference, including the fact 
that federal prosecutors can be almost twice as likely to file charges carrying mandatory minimum sentences 
against Black defendants.28 Black and Hispanic defendants also are less likely to be diverted from incarcera-
tion as a punishment.29 

14. In August 2013, DOJ announced a new policy to guide prosecutorial discretion in U.S. attorneys’ offices, 
which aims to ensure that low-level, nonviolent drug offenders who have no ties to large-scale organizations, 
gangs, or cartels will not be charged with offenses that impose mandatory minimum sentences. U.S. Attorney 
General Eric Holder also called for enhanced use of diversion programs such as drug treatment and commu-
nity service initiatives. Data suggest that during the last six months federal drug prosecutions were at their 
lowest point in more than 20 years.30 

Disparities in Sentencing 

15. Sentencing Inequity: Today, African Americans and Latinos comprise approximately 60 percent of imprisoned 
individuals. African-American males are six times more likely to be incarcerated than non-Hispanic White 
males. For Black males in their 30s, one in every 10 is in prison or jail on any given day. Hispanic males are 
imprisoned at about 2.5 times the rate of non-Hispanic Whites. Racial and ethnic disparities among women are 
less substantial than among men but remain prevalent.31 A comprehensive review conducted for the National 
Institute of Justice concluded that “Black and Hispanic offenders sentenced in State and Federal courts face 
significantly greater odds of incarceration than similarly situated White offenders.”32 

16. The proliferation of the use of mandatory minimum penalties, particularly at the federal level, as a result of 
the “War on Drugs” has had a significant impact on minority communities and fueled the country’s incar-
ceration rates. For example, the U.S. Sentencing Commission found that in 2010, of the nearly 80,000 cases 
for which it had information, almost 25 percent of the offenders were sentenced to some sort of mandatory 
minimum penalty.33 Moreover, minorities comprised three-quarters of those serving a mandatory sentence for 
a federal drug trafficking offense.34 In those instances in which relief from the mandatory minimum penalty 
occurred, it occurred least often for Black offenders.35 In fact, Black offenders were the most likely to serve a 
mandatory minimum sentence as compared to any other group of federal offenders.36

17. The government has recently demonstrated a commitment to addressing racial disparities in the criminal jus-
tice system. In 2010, Congress passed the Fair Sentencing Act of 2010, which reduced the sentencing disparity 
between powder and crack cocaine offenses, capping a long effort to address the disproportionate impact the 
sentencing disparity had on African-American defendants. Further, efforts by DOJ and the executive branch 
to address the overrepresentation of people of color in the system through changes in prosecutorial charging 
policy and executive clemency deserve recognition.37 

18. However, these reforms alone are not enough to stem the tide of mass incarceration and racial disparities in 
our justice system. Despite these efforts to reform the system, 48 states, the District of Columbia, and the 
federal government still impose extra sentencing penalties for certain drug offenses committed in specific 
geographic areas, such as within a certain distance of schools, child care programs, or public housing.38 Not 
only do these enhancements fail to meet the intended goal of deterring harmful activity away from particular 
places,39 but overlapping sentencing enhancement zones blanket urban communities and create a two-tiered 
system of justice that results in longer prison sentences disproportionately to people of color.40
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19. Death Penalty: As previously noted, racial discrimination pervades the U.S. criminal justice system, which 
among other things, has resulted in the disproportionate imposition of death sentences for people of color, 
especially African Americans.41 Today people of color account for 55 percent of those awaiting execution.42 
It is well-documented that the likelihood of receiving a death sentence increases exponentially if the victim 
is White.43 According the U.S. General Accounting Office (GAO), “in 82 percent of the studies [reviewed], 
race of the victim was found to influence the likelihood of being charged with capital murder, i.e. those who 
murdered whites were found more likely to be sentenced to death than those who murdered blacks.”44 As DNA 
evidence has become more available, it shows that innocent people are often convicted of crimes—including 
capital crimes—and that some have been executed.45 Despite decades of evidence showing that the adminis-
tration of the death penalty is permeated with racial bias, the refusal of many courts and legislatures to address 
race in any comprehensive way reveals a fundamental flaw in America’s justice system.46

20. The government has highlighted recent steps across the country toward the abolition of the death penalty 
(Para. 23). Since 2011, both Connecticut and Maryland have passed legislation abolishing the death penalty, 
which reduces to 32 the number of states in addition to the federal government and U.S. military that autho-
rize capital punishment. 

Barriers to Re-Entry 

21. More than 2 million people are incarcerated in local, state and federal institutions. Incarcerated individuals, 
especially racial minorities, face a number of challenges during their imprisonment and upon re-entry, includ-
ing interaction with their families, access to medical care, and voting rights restoration.

22. Prison and Jail Phone Charges: Private telephone companies negotiate exclusive service contracts with 
prisons and jails in exchange for giving a significant portion of the profits back to the correctional system in 
the form of a commission.47 As a result, families with incarcerated loved ones, who are disproportionately 
low-income families of color, are forced to pay as much as $17.30 for a single 15-minute call from a loved 
one behind bars. While the Federal Communications Commission (FCC) has approved a preliminary ruling to 
regulate prison and jail phone charges across state lines,48 in-state phone calls in most states, as well as other 
forms of communication such as video visitation, remain unregulated. Furthermore, a telephone company 
lawsuit is pending that would roll back this initial progress.49

23. Felony Disenfranchisement: The widespread disenfranchisement of formerly incarcerated persons is contrary 
to our democratic principles, disproportionally impacts minorities, and is a barrier to a person’s successful 
reintegration back in to society. Research has shown that formerly incarcerated individuals who vote are less 
likely to be rearrested.50 In Florida, where then-Governor Charlie Crist briefly made it easier for people with 
felony convictions to get their voting rights restored, a parole commission study found that re-enfranchised 
people with felony convictions were far less likely to reoffend than those who hadn’t gotten their rights back. 
According to the report, the overall three-year recidivism rate of all formerly incarcerated people was 33.1 
percent, while the rate for formerly incarcerated people who were given their voting rights back was 11 per-
cent.51 When someone has fully and irreversibly served their time in prison, it is of the utmost importance that 
society restores that person’s right to vote. There is no rationale for continuing to deny individuals the right to 
vote after the completion of their sentence since no one in a democracy is truly free unless they can participate 
in it to the fullest extent possible.52 

24. Access to Health and Behavioral Health Care for Justice-Involved Persons: Access to health, mental health, 
and substance abuse services are critically important for justice-involved men and women who are re-entering 
the community. It is estimated that approximately 800,000 persons with serious mental illness are admitted an-
nually to U.S. jails. Similarly, a 2004 survey by DOJ estimated that about 70 percent of state and 64 percent of 
federal incarcerated people regularly used drugs prior to incarceration. The study also showed that one in four 
violent incarcerated people in state prisons committed their offenses under the influence of drugs.53

25. The expansion of Medicaid eligibility through the Affordable Care Act (ACA) is especially important and a 
real possibility for this vulnerable population. Unfortunately, expansion of Medicaid in all 50 states has been 
slow. To date, only 26 states have agreed to the ACA-related expansion of Medicaid. Many of the states that 
have not expanded have the highest rates of uninsured persons in the nation, many of whom are people of 
color. 
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Juvenile Justice 

26. Minority Juveniles in the Criminal Justice System: Juveniles from racial, ethnic, and national minority com-
munities in the United States continue to be incarcerated at disproportionately high levels compared to their 
representation in the overall population,54 though the full impact is difficult to ascertain because there are no 
systematic approaches to collecting this information in a disaggregated manner.55 

27. What is known is that juveniles from racial, ethnic, and national minority communities represent a dispropor-
tionate number of juveniles processed through the criminal justice system.56 They accounted for 67 percent 
of juveniles committed to public facilities nationwide, which is nearly twice their proportion in the juvenile 
population. Black juveniles comprise approximately 15 percent of the juvenile population in the United States, 
yet, in 2011, were arrested twice as often as Whites. 

28. Juveniles Serving Sentences of Life Without Parole: In its 2008 Concluding Observations, the committee noted 
concern “that . . . young offenders belonging to racial, ethnic and national minorities, including children, con-
stitute a disproportionate number of those sentenced to life imprisonment without parole.”57 The United States 
remains the only country in the world that continues to sentence juveniles to life in prison with no chance for 
parole.58 The majority of youth sentenced to life without parole are concentrated in just five states: California, 
Louisiana, Massachusetts, Michigan and Pennsylvania.59 

29. Despite the U.S Supreme Court’s decisions in Graham v. Florida and Miller v. Alabama,60 both of which 
sought to curtail the imposition of life without parole (LWOP) sentences on juveniles, minority juveniles con-
tinue to be sentenced to LWOP in the United States. There are approximately 2,570 juveniles currently serving 
life sentences without the chance of parole.61 One study found that Blacks comprised approximately 60 per-
cent of those serving a LWOP sentence, and Latinos comprised approximately 14 percent.62 These juveniles, 
like most minority juveniles processed through the criminal justice system, “reported childhoods that were 
marked by frequent exposure to domestic and community-level violence, problems in school, engagement 
with delinquent peers, and familial incarceration.”63

30. In addition, the majority of juveniles serving a LWOP sentence are not able to participate in any sort of 
rehabilitative programming. One study found that of those LWOP juveniles surveyed, almost one-third (32.7 
percent) had been prohibited from participating in rehabilitative programs because they will never be released 
from prison.64 The study found that an additional 28.9 percent of those surveyed were in facilities without suf-
ficient programming or had completed all available programming.65 This is problematic since juveniles serv-
ing a LWOP sentences must, under Graham v. Florida, demonstrate reform or rehabilitation that many have 
been denied because their life sentences precluded participation in such prison programs.66

Recommendations*

31. Discriminatory Law Enforcement and Prosecutorial Practices 

a) The Department of Justice (DOJ) should revise its June 2003 guidance on racial profiling to clarify 
ambiguities, close loopholes, and eliminate provisions that allow for any form of profiling. Specifically, 
the revised guidance should be expanded to include prohibitions on profiling based on national origin and 
religion.

b) The Obama administration should issue an executive order that prohibits federal law enforcement 
authorities from engaging in racial profiling or sanctioning the use of the practice by state and local law 
enforcement authorities in connection with any federal program.

c) The Obama administration should support, and Congress should pass, an anti-racial profiling law, such as 
the End Racial Profiling Act.

d) DOJ should investigate state law enforcement agencies that enforce “stand your ground” laws in a way 
that disproportionately harms defendants of color. 

e) The Obama administration should rigorously investigate the disproportionate use of deadly force 
against individuals of color by state and local police, require law enforcement agencies to collect data 
disaggregated by race and use its federal funding authority to encourage police departments to reduce the 
use of deadly force by police departments.
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32. Disparities in Justice System and Sentencing 

a) The Obama administration should incentivize states to reduce and/or repeal mandatory minimum 
penalties for drug offenses. The administration should also urge Congress to repeal federal mandatory 
minimums for drug offenses. 

b) DOJ should develop and implement training to reduce implicit and explicit racial bias, and encourage 
criminal justice agencies at the state level to collect and evaluate data on racial outcomes at key decision 
making points in the justice system.

c) The Obama administration should encourage states to repeal the death penalty. The administration should 
also urge Congress to introduce federal legislation to eliminate capital murder from federal law.

33. Barriers to Re-Entry 

a) The FCC should prohibit the prison and jail communications industry from sharing its profits with 
contracting agencies, set maximum rates for all phone calls placed from correctional facilities, and enact 
comprehensive regulation to control other predatory charges and practices in the industry.

b) DOJ should expand and clarify its support of automatic restoration of voting rights to citizens upon their 
release from incarceration for disfranchising convictions, and oppose restrictions for those on parole or 
probation or with unpaid fees or fines. 

c) The Obama administration should support, and Congress should pass, the Democracy Restoration Act, 
which would restore voting rights in federal elections to disenfranchised individuals upon their release 
from incarceration.67

34. Juvenile Justice 

a) The government should disaggregate data on the number of juveniles imprisoned in adult facilities, 
including demographic data and time spent in solitary confinement.

b) The government should utilize the Department of Education’s audit function to ensure that data collected 
and reported by local education agencies (LEAs) and states pursuant to federal requirements are current, 
complete, and accurate.

c) The government should use its funding authority to create and implement more robust programs that 
provide alternatives to incarceration, focus on rehabilitation, and emphasize imprisonment as a last resort 
only.

*These recommendations were formulated by The Leadership Conference on Civil and Human Rights and contribu-
tors to this section. The Leadership Conference Education Fund, a 501(c)(3) organization, takes no position on any 
legislative proposal.

Contributing Organizations and Individuals: The Leadership Conference Criminal Justice Task Force is chaired by 
the NAACP and the American Civil Liberties Union. Additional organizations and individuals that contributed to 
this section include The Lawyers’ Committee for Civil Rights Under Law; National Association of Social Workers; 
Prison Policy Initiative; The Sentencing Project; and Lisa Rich, Associate Professor of Law, Texas A&M University 
School Law School. 
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2008 Concluding Observations of the Committee

¶ 17. The Committee recommends that “the State party undertake further studies to identify the underlying causes 
of de facto segregation and racial inequalities in education, with a view to elaborating effective strategies aimed 
at promoting school desegregation and providing equal educational opportunity in integrated settings for all 
students. In this regard, the Committee recommends that the State party take all appropriate measures, including 
the enactment of legislation—to restore the possibility for school districts to voluntarily promote school integration 
through the use of carefully tailored special measures adopted in accordance to article 2, paragraph 2, of the 
Convention.”

¶ 34. The Committee recommends that “the State party adopt all appropriate measures—including special measures 
in accordance with article 2, paragraph 2, of the Convention—to reduce the persistent ‘achievement gap’ between 
students belonging to racial, ethnic or national minorities and white students in the field of education, inter alia, 
by improving the quality of education provided to these students. The Committee also calls upon the State party 
to encourage school districts to review their “zero tolerance” school discipline policies, with a view to limiting 
the imposition of suspension or expulsion to the most serious cases of school misconduct, and to provide training 
opportunities for police officers deployed to patrol school hallways.”

Introduction

35. In the six decades since the Supreme Court, in Brown v. Board of Education, held racial segregation in education 
to be unconstitutional,68 much has changed in the United States: The civil rights movement and landmark civil 
rights legislation have made the ability to participate in our democratic system attainable for millions of African 
Americans and members of other minority groups; the federal government initiated a War on Poverty; and the 
United States elected its first Black president.

36. Despite this progress, what has remained unchanged is the pervasive racial injustice in the United States’ public 
educational systems. This injustice manifests in a number of ways: continued racial isolation in American 
schools; the massive inequity in resources between majority-minority schools and majority White schools; and 
the unequal treatment of racial minority students within schools, regardless of degree of desegregation. Taken 
together, these factors function to undermine the economic, social, and political potential and opportunities of 
racial minorities in the United States, perpetuating—if in a different way—the second-class citizenship that has 
defined their experience in America for centuries.

37. In large part because the U.S. public education system has failed them, racial minority students in the United 
States trail significantly behind their White peers. Although numerous statistics provide evidence for this conclu-
sion, the disparity in high school graduation rates is particularly disturbing: For the vast majority of ethnic and 
racial minorities, high school graduation rates remain at about 60 percent, compared to 83 percent for White 
students; the graduation rate is even lower, at 50 percent, for Black students attending high-poverty schools.69 

Discrimination in Education
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38. The shortcomings of the educational system are not limited to elementary and secondary schools. Black and 
Latino students have significantly lower college-going rates than their White counterparts. According to 2010 
data from the National Assessment of Education Progress (NAEP), just over half (55.7 percent) of Black 
students and just under two-thirds (63.9 percent) of Latino high school graduates enroll in postsecondary edu-
cation, compared with 71.7 percent of White graduates.70 Furthermore, because students of color are both less 
likely to be academically prepared and more likely to experience economic hardship, their college completion 
rates are lower as well. For full-time students attending a four-year institution for the first time, only 20.4 per-
cent of Black students graduated in four years, compared with 41.1 percent of White students.71 Finally, young 
Black men without a high school diploma have an unemploy ment rate of more than 50 percent—while Black 
men who graduate college have an unemployment rate of 9 percent.72

Racial Segregation

39. Sixty years after the Brown decision, segregated schools are the norm for the majority of Black and Latino 
students. Millions of American students continue to attend separate and unequal schools. In 1968, 76.6 percent 
of Black students and 54.8 percent of Latino students attended majority-minority schools.73 For Black stu-
dents, those numbers have remained virtually unchanged, while Latino students are today substantially more 
segregated than they were a half-century ago: as of 2010, 74.1 percent of Black students and 79.1 percent of 
Latino students attended majority-minority schools.74 Even more distressing, the number of Black and Latino 
students attending schools that are more than 90 percent segregated has increased: between 1980 and 2009, 
the number of Black students attending these schools rose from 33.2 percent to 38.1 percent, and the number 
of Latino students attending these schools increased from 28.8 percent to 43.1 percent.75 

40. Although the causes of this trend are numerous, the federal government bears some responsibility for its 
failure to provide the vigorous leadership, adequate enforcement, and sufficient resources necessary to combat 
segregation.

41. Concentrated poverty often coincides with racial segregation, and this both exacerbates the effects of racial 
isolation and complicates efforts to secure effective remedies.76 In fact, the correlation is so strong that almost 
every supermajority-minority school is associated with high levels of poverty, which is not the case for White-
dominated schools.77 Today, “the typical Black student attends a school where almost two out of every three 
classmates [64 percent] are low-income, nearly double the level in schools of the typical White . . . student [37 
percent].”78 This “double segregation” has a deep lifelong academic impact on the students who experience it 

as studies show that the concentration of poverty within schools plays a significant role in determining student 
achievement—even more so than the poverty status of individual students.79

Resource Inequity

42. Minority students, to an overwhelming degree, disproportionately attend underfunded and under-resourced 
schools.80 The result is that students whose families already face hardship are placed at an even greater dis-
advantage. For example, according to the U.S. Department of Education (DOE), in schools where more than 
three-quarters of the students were classified as low-income, “there were three times as many uncertified or 
out-of-field teachers in both English and science.”81 

43. A comparison of two high schools in New York City is illustrative. In Passages Academy, where 47.9 percent 
of students are Black and 43.7 percent of students are Hispanic, 61 percent of teachers are absent more than 
ten days of the school year, and none meet all state licensing and certification requirements.82 By contrast, in 
the New Explorations into Science, Technology, and Math School, where only 11.8 percent of students are 
Black and 14.2 percent of students are Hispanic, only 21 percent of teachers are absent more than ten days 
of the school year, and 86.5 percent of teachers meet all state licensing and certification requirements.83 Even 
when these teachers are adequately paid, certified, and within-field, on average, majority-minority schools 
provide lower-quality teachers with a greater rate of turnover.84 

44. Segregation by race and class is also highly correlated with other deprivations. For example, DOE’s Office 
for Civil Rights (OCR) recently reported that state and local education agencies are failing to provide stu-
dents with the classes needed for students to succeed in college or post-secondary career-education programs, 
including math and science courses required for admission to many universities. For example, in the 2011-12 
school year, among those high schools with the highest percentage of Black and Latino students, only 74 per-
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cent offered Algebra II—a key course for college preparation—compared with 83 percent of schools with the 
lowest Black and Latino student enrollment.85 As a result, minority students are either unprepared for universi-
ty-level curricula or are unable to attend college altogether.86 Even comparing similar courses, majority-minor-
ity schools tend to teach a less demanding curriculum than wealthier, non-minority schools.87

45. Furthermore, because these and other schools frequently are poorly managed and do not provide adequate 
staff training or professional counselors, they rely significantly on extensive use of suspensions, expulsions, 
and even law enforcement to enforce behavioral expectations. Nationwide, the percent of students reporting 
the presence of law enforcement personnel in their schools increased from 54.1 to 69.8 percent between 1999 
and 2011.88 In particular, the concentration of inexperienced or less-qualified teachers and administrators, and 
understaffed or undertrained counseling offices, has been linked to the overuse of law enforcement in educa-
tional environments.89 In many schools, and especially “hyper-segregated” school systems such as those in 
New York City or Chicago, administrators even place the local police force in charge of school security and 
ensuring discipline.90 In New York City, the New York Police Department employs more than 5,000 “School 
Safety Agents” who patrol the city’s public schools.91 By contrast, there are only 3,100 guidance coun selors 
employed in New York City schools.92 This contributes to nationwide disparities in youth arrests and prison 
sentencing between White students and Black and Latino students: Black and Latino students make up only 
18 percent of the U.S. student population, but comprised 70 percent of school-related arrests or referrals to 
law enforcement in 2009.93

46. These problems have been worsened by some recent decisions by the current administration, such as the lib-
eral approval of state waivers from the requirements of the Elementary and Secondary Education Act (ESEA) 
and backtracking on the law’s requirements for the equitable assignment of qualified teachers.94 

47. In 2011, the Secretary of Education invited each state to apply for waivers of key ESEA provisions. Forty-
seven states (including the District of Columbia and Puerto Rico) did so—and nearly all (41 states) were ap-
proved. Although the administration termed the waivers “flexibility” and asserted they would result in higher 
student achievement, the waivers in fact allowed states to avoid compliance with important provisions of the 
law. Of great concern to civil rights NGOs were those provisions aimed at closing achievement gaps based on 
race, national origin, family income or disability in federally funded schools. DOE needs to carefully moni-
tor implementation of waivers and hold states accountable for improving achievement and graduation rates; 
otherwise inequality among students, schools, and school districts is likely to persist or worsen.

48. More recently, DOE reversed its previous position regarding the equitable distribution of qualified teachers 
(“teacher equity”). Since ESEA was reauthorized in 2011, the law required both states and school districts 
“to ensure that poor and minority children are not taught at higher rates than other children by inexperienced, 
unqualified, or out-of-field teachers.”95 The Bush administration did not take any serious measures to enforce 
these provisions until halfway through its second term when, under pressure from NGOs, it required states 
to develop plans to address and ensure teacher quality and equity.96 The Obama administration allowed these 
plans to languish and signaled to states that it would not enforce the teacher equity provisions in the statute. In 
2013, however, again under pressure from NGOs, the Obama administration announced it would require any 
state seeking an ESEA waiver to be working toward compliance with teacher equity requirements.97

Discriminatory Discipline

49. Even where racial minority students are not relegated to impoverished schools and school districts, the 
American public educational system still fails to provide them with a fair, equal, and adequate education. For 
example, racial minority students—both boys and girls of color—are disproportionately punished through 
suspension and expulsion. 98 Even in more affluent schools and schools where White students are in the major-
ity, Black and Latino students face significantly harsher punishments than their White peers.99 In one study of 
Florida students, 39 percent of all Black students were suspended at least once, com pared with only 22 percent 
of White students.100 This remains true regardless of age or grade. For example, in 2011, in one prekindergar-
ten and kindergarten school in Louisiana, Black students comprised every single out-of-school suspension and 
half of all in-school suspensions, despite constituting only 26.5 percent of all students.101 According to DOE, 
“Black children represent 18 percent of preschool enrollment, but 48 percent of preschool children receiving 
more than one out-of-school suspension.”102
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50. Even among those students suspended, White students averaged only 6.6 days of suspension, while Black 
students averaged 7.4 days of suspension.103 Repeated studies have shown that such disparities are not attribut-
able to the degree or nature of the offense, but to different responses by schools to the same types of misbe-
havior.104 In particular, Black and Latino students receive more severe punishments for less serious and more 
subjective offenses, such as “defiance,” which are most open to interpre tation and which may reflect the biases 
and subjective perceptions of staff.105

51. A recent report on school discipline by the Council of State Governments—the result of more than three years 
of research—noted the devastating impact that severe punishments such as detention and suspension can have 
on the ability of students to learn.106 The report urges schools to use such methods only as a last resort.107

52. Although the federal government has taken some steps—discussed below—to address this crisis, action has 
not been uniform. Federal enforcement in the areas of resource inequity (including assignment of teachers) 
and discipline has been slow and scant in relation to the scope of the problem and the irreparable harm to 
school-aged children. Compliance reviews have generally not yielded strong remedies including numeri-
cal goals and timetables for compliance. Political considerations appear to inappropriately intrude into the 
functioning of OCR, which was established as a quasi-judicial agency to investigate and remedy unlawful 
discrimination by recipients of federal funds.108 

Minority Juveniles and the School-to-Prison Pipeline

53. In its 2008 Conclusions, the CERD committee expressed concerns “that alleged racial disparities in suspen-
sion, expulsion and arrest rates in schools contribute to […] the high dropout rate and the referral to the justice 
system of students belonging to racial, ethnic or national minorities.”109 

54. A 2007 study by the Advancement Project and the Power U Center for Social Change found that for every 
100 students who were suspended, 15 were Black, 7.9 were American Indian, 6.8 were Latino and 4.8 were 
White.110 Similarly, a 2014 DOE study found that “Black students are suspended and expelled at a rate three 
times greater than White students.”111 The study noted that, on average, 4.6 percent of White students are sus-
pended, compared to 16.4 percent of Black students.112 The study also concluded through use of available data 
that Black boys and girls have higher suspension rates than any of their peers: 20 percent of Black boys and 
more than 12 percent of Black girls receive an out-of-school suspension.113 Moreover, “while Black students 
represent 16 percent of student enrollment, they represent 27 percent of students referred to law enforcement 
and 31 percent of students subjected to a school-related arrest.”114 Black students are 3.5 times more likely to 
be suspended than their White peers.115 

55. The disparate disciplinary enforcement of minority juveniles appears regardless of whether the educational 
institution is “affluent” or not. Schools with majority low-income Black and Latino youth “rely significantly 
upon the extensive use of suspensions and expulsions, and even law enforcement, to enforce discipline.”116 
However, even in “more affluent schools and schools where White students are in the majority, Black and 
Latino students face significantly steeper punishments than their White peers.”117 

Progress and Steps toward Resolution

56. Notwithstanding the shortcomings discussed above, it is worth recognizing the steps taken recently by the 
current administration toward fulfilling its moral and legal obligations. In its own report, the United States 
emphasized its efforts to rectify the above-discussed problems through the Equal Educational Opportunities 
Act of 1973 (EEOA), Titles IV and VI of the Civil Rights Act of 1964, the Elementary and Secondary Educa-
tion Act of 1965 (ESEA), and the Equal Protection Clause of the U.S. Constitution to eliminate de jure and de 
facto educational discrimination. The United States highlighted a 2011 amendment to the ESEA to promote 
reform through “rigorous and comprehensive state-developed plans” to improve access to and the quality of 
education for all students (Para.146).118

57. Likewise, the United States has also rightfully noted its efforts to increase diversity and eliminate discrimina-
tion through DOE’s formation of the Equity and Excellence Commission in 2011 (Para. 45).119 OCR has cir-
culated best practices to prevent and mitigate student interactions with the school-to-prison pipeline and zero 
tolerance policies.120 It has also issued guidance regarding discipline;121 significantly, the department indicated 
that, in addition to discipline policies which treat racial minority students differently than White students, it 
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would find discipline policies which have a disparate impact on racial minority students to contravene obliga-
tions under Title IV and Title VI of the Civil Rights Act of 1964.122 Finally, the United States emphasizes, and 
deserves praise for, a nearly $100 billion commitment to fund the “Race to the Top” program and financial aid 
for postsecondary education.123 These efforts illustrate the U.S. government’s efforts to address educational 
disparities, but these measures do not go far enough to address discrimination and provide equal and quality 
opportunities to all students.

58. Beyond all this, two further steps by the U.S. government stand out as deserving of praise:

First, DOE has issued guidance to schools and school districts regarding the application of the Supreme 
Court’s decision in Plyler v. Doe. In Plyler, the Supreme Court struck down a Texas statute denying undocu-
mented immigrants access to public education as a violation of the Equal Protection clause of the Four-
teenth Amendment.124 In its guidance, the department advised school districts that, in order to comply with 
the requirements of Plyler, as well as the requirements of various federal civil rights statutes, they may not 
request information with “the purpose or result of denying access” to education “on the basis of race, color, 
or national origin” (including immigration status).125 Therefore, for example, districts may not require birth 
certificates or social security numbers.126

59. Second, DOE has issued important guidance on how civil rights laws apply to public charter schools.127 In 
particular, the guidance reminded charter schools of the requirements of nondiscrimination in admissions, pro-
vision of services to English-language learners such that they may participate fully in the school’s educational 
program, and the nondiscriminatory use of discipline.128

60. Together, these guidance documents represent important first steps toward addressing the deep racial injustices 
that plague the American educational system. However, these initiatives alone are insufficient to fully ad-
dress the depth of the problems outlined above and experienced daily by minority students in publicly funded 
schools throughout the United States.

Recommendations

61. The Obama administration should immediately begin implementation of federal recommendations in the re-
port of the Equity and Excellence Commission and to facilitate (and require where it can) all states to identify 
and remedy resource disparities that deny poor and minority students, as well as those with disabilities or who 
are English language learners, equal educational opportunities.

62. DOE should require all states—as a condition for continuing receipt of Title I funds—to ensure that all 
schools have the resources needed to enable all students to achieve college-ready academic standards, includ-
ing the Common Core State Standards.

63. The departments of Justice and Education should develop a comprehensive plan to address concentrated pov-
erty and racial isolation in schools and neighborhoods. The plan should include enforcement of federal civil 
rights laws, as well as programs and policies to incentivize school improvement; racial and socioeconomic 
integration; economic and infrastructure development (including affordable housing and transportation); coor-
dinated health and social services; and effective re-entry programs.

64. DOE should aggressively enforce federal requirements in both Title VI of the Civil Rights Act (and related 
requirements of Title IX and of Section 504 and ADA) and Title I of the Elementary and Secondary Education 
Act that require: a) equitable assignment of teachers to poor and minority students, b) equal access to core cur-
riculum and college-preparatory classes, c) services and appropriate instruction for English Language Learn-
ers, and d) fair and effective disciplinary policies and practices.
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2008 Concluding Observation of the Committee

¶28. The Committee recommends that “the State party take all appropriate measures, including increasing the use 
of ‘pattern and practice’ investigations, to combat de facto discrimination in the workplace and ensure the equal 
and effective enjoyment by persons belonging to racial, ethnic and national minorities of their rights under article 5 
(e) of the Convention. The Committee further recommends that the State party take effective measures, including the 
enactment of legislation, such as the proposed Civil Rights Act of 2008,—to ensure the right of workers belonging to 
racial, ethnic and national minorities, including undocumented migrant workers, to obtain effective protection and 
remedies in case of violation of their human rights by their employer.”

Introduction

65. Despite much progress in U.S. workplaces, there remain significant barriers to accessing employment, creat-
ing affirmative opportunities for career advancement of women and minorities, ending employment discrimi-
nation especially for lesbian, gay, bisexual and transgender (LGBT) people of color; and ensuring fair access 
to the courts for employees who feel they have been unfairly treated in the workplace.

Barriers to Obtaining Employment

66. Discrimination against Unemployed Workers: The 2008 - 2009 recession exacerbated the existing wealth gap 
between Whites and communities of color.129 While the recession affected the entire population, the current 
unemployment rate for African Americans is roughly double the rate for Whites.130 Increases in incarceration 
rates, particularly among minorities, have made it more difficult for the unemployed to find new employment. 
Despite the ongoing challenges and barriers facing unemployed and underemployed populations, additional 
obstacles such as the overuse and misuse of criminal and arrest records and credit checks have a discrimina-
tory impact on people of color. 

67. Criminal Background Checks: The overbroad use of criminal background checks by employers to screen 
out job applicants has a disproportionate impact on minorities. According to the Society of Human Resource 
Management, which comprises most major U.S. companies, more than 90 percent of employers use criminal 
background checks to screen applicants for some or all positions.131 Furthermore, some even screen out ap-
plicants with arrest records that did not lead to a conviction.132 Nationally, African Americans and Hispanics 
are arrested in numbers disproportionate to their representation in the general population: in 2010, African 
Americans made up 28 percent of all arrests, even though African Americans only comprised approximately 
14 percent the population generally.133 In 2008, Hispanics were arrested for federal drug charges at a rate of 
approximately three times their proportion of the general population.134

68. In 2012, the Equal Employment Opportunity Commission (EEOC) adopted enforcement guidance on the 
use of criminal background checks in hiring.135 The guidance prohibits discrimination against persons solely 
because they have an arrest record that did not lead to a conviction. The guidance generally requires that 
employers conduct individualized assessments based on a list of criteria to determine if an applicant’s criminal 

Discrimination in Employment
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record is job-related and necessary for the business. Despite this guidance and enforcement by DOL, the Of-
fice of Personnel Management, which sets government personnel policies, requires that applicants for a wide 
swath of government positions undergo credit and criminal background checks.136 

69. Credit History Checks: Currently, 47 percent of major employers use credit background checks during the hir-
ing process to screen out employment applicants with poor credit.137 This percentage may be even higher for 
smaller companies. Research consistently shows that African-American and Latino households tend to have 
worse credit, on average, than White households.138 The use of poor credit to cut off employment opportuni-
ties has had a disparate impact on minorities.139 Despite the fact that there is no proven link between personal 
credit reports and criminal behavior or performance of a specific job, employers still use these checks as a 
barrier to employment.140 

Affirmative Opportunities for Career Access and Advancement 

70. Women and minorities constitute a significant percentage of the workforce overall, yet they are severely 
underrepresented in high-wage male dominated occupations. For example, while women are over half of the 
workforce, they make up only 2.6 percent of all construction workers.141 Black men are 9.7 percent of the 
employed male workforce, but only 6.1 percent of the construction workforce.142 

71. Equal Employment Opportunity in Apprenticeship: In 1978, the U.S. Department of Labor (DOL) mandated 
affirmative action to increase women and minority enrollment in the apprenticeship programs—the main path-
way to employment in the skilled construction trades. Today, women hold fewer than 3 percent of the skilled 
trades apprenticeships and their numbers are shrinking.143 While minority numbers have increased, discrimina-
tion and other barriers have held their numbers lower than in the general workforce.

72. Construction Contractors’ Affirmative Action Requirements: Executive Order 11246 prohibits federal con-
tractors from employment discrimination on the basis of race, color, religion, sex, or national origin. It also 
requires federal contractors to take affirmative steps to ensure that equal opportunity is provided in all aspects 
of employment. Later amendments set specific goals for women at 6.9 percent144 and minority goals based on 
the 1980 Standard Metropolitan Statistical Area or Economic Area.145 Strengthened affirmative action require-
ments and enforcement by DOL’s Office of Federal Compliance Programs (OFCCP) will improve access to 
higher-skilled and higher paying jobs in nontraditional careers for women and minorities. 

Ending Employment Discrimination for LGBT People of Color 

73. While the government recently accepted a recommendation in the Universal Periodic Review process that it 
“take measures to comprehensively address discrimination against individuals on the basis of their sexual ori-
entation or gender,”146 there is no federal law that explicitly protects LGBT people from employment discrimi-
nation and a majority of U.S. states (32) currently lack such explicit protections for both sexual orientation 
and gender identity. The reality of being fired, denied a job, or experiencing some other form of discrimina-
tion in the workplace is one that too many LGBT people, particularly LGBT people of color, have personal 
experience with today. For example, surveys of Black LGBT people put rates of employment discrimination 
near 50 percent. LGBT people of color have higher rates of unemployment compared to non-LGBT people of 
color (e.g. unemployment rates for transgender people of color have reached as high as four times the national 
unemployment rate). In addition, research has shown that LGBT people of color, particularly Black LGBT 
people, are at a much higher risk of poverty than non-LGBT people (e.g., Black people in same-sex couples 
have poverty rates at least twice the rate of Black people in opposite-sex married couples—18 percent vs. 8 
percent).

74. For Asian and Pacific Islander LGBT people, those who say they have experienced employment discrimina-
tion based on their sexual orientation range from 75 to 82 percent.147 The number of transgender people of 
color who report having actually lost a job because of discrimination is especially daunting. Thirty-two per-
cent of Black transgender respondents reported having lost a job due to bias.148 The numbers for other trans-
gender people of color are 36 percent for American Indians, 30 percent for Latinos, and 14 percent for Asians 
and Pacific Islanders.149

75. In a positive development, President Obama recently announced his intention to issue an executive order 
barring all federal contractors from engaging in discrimination based on sexual orientation or gender identity.  
This new requirement will benefit LGBT people of color.
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Ensuring Access to the Courts 

76. The U.S. Supreme Court, in the cases described below, has made it increasingly difficult for workers, and 
particularly low-wage workers and workers of color, to access the court system, bring collective action, and 
seek remedies through the judicial process. By chipping away at fundamental worker rights and civil rights 
laws, the judicial system has made it increasingly difficult for low-wage workers and workers of color to gain 
redress through the courts. 

77. In June 2013, in Vance v. Ball State University, the Supreme Court significantly restricted protections for 
employees facing harassment in the workplace. The Court narrowed the definition of supervisor to individuals 
with the power to hire and fire or take other tangible employment actions against the employee, as opposed to 
those who oversee daily work activity.150 After the Court’s decision to narrow supervisor liability, the burden 
shifted to the employee to prove that the employer was negligent in preventing harassment, a much higher and 
difficult burden.151

78. Also in June 2013, the Supreme Court decided University of Texas Southwestern Medical Center v. Nassar, 
holding that Title VII retaliation claims must be proven under a heightened but-for causation standard of 
proof, and may not proceed under a more protective “mixed motive” test available for Title VII discrimination 
claims.152 The Nassar decision extends the “but-for” standard that was first articulated in Gross v. FBL Finan-
cial Services, Inc. in 2009. Workers must now prove discrimination played a decisive role, and the burden of 
proof never shifts, despite a proven violation. This heightened standard makes it more difficult for workers 
to vindicate their rights and signals to employers that some lesser amount of discrimination or retaliation is 
permissible.

79. In June 2011, the Supreme Court in Wal-Mart v. Dukes declined to allow a class-action lawsuit brought by 
female employees of Wal-Mart challenging discriminatory practices to move forward, making it more difficult 
for victims of discrimination to seek judicial relief.153 The decision prevents low-wage workers, including 
women of color, from banding together to fight discriminatory actions. Many individuals cannot afford the 
cost of individual actions, increasing the likelihood that discrimination will continue without remedy.154

80. Earlier Supreme Court decisions also undermined minority workers’ rights. These cases include Hoffman 
Plastic Compounds, Inc. v. NLRB, where the Court held that the National Labor Relations Board (NLRB) 
cannot order back pay when an employer unlawfully fires undocumented workers for exercising their federal 
labor rights,155 and Alexander v. Sandoval, where the Court held there is no private right of action to enforce 
the regulations prohibiting practices with a discriminatory effect on the basis of race or ethnicity under Title 
VI of the Civil Rights Act of 1964.156 In 2013, the Senate passed a legislative fix to the Hoffman case as part 
of the comprehensive immigration reform legislation; however, the House of Representatives has not taken 
action.157 While legislation has been introduced in the past that would address the Sandoval case, Congress has 
not taken any action to move such legislation forward.

81. Finally, over the past 20 years, there has been movement away from the public enforcement of statutory work-
place rights in favor of a private system of forced arbitration of employment disputes. Forced arbitration—
“binding predispute mandatory arbitration”—has been transformed from a rarely used form of dispute resolu-
tion into a juggernaut that has changed the nature of statutory enforcement of worker protection laws in the 
United States.158 Forced arbitration threatens the role of courts as a means for ordinary Americans to uphold 
their rights when their employers violate the law and denies them access to America’s civil justice system. In 
2010, 27 percent of U.S. employers reported that they required arbitration of employment disputes—covering 
more than 36 million employees, or one-third of the non-union workforce. This percentage is likely higher 
today and continues to grow in the wake of court rulings that have misinterpreted the Federal Arbitration 
Act,159 which was enacted to regulate voluntary agreements between commercial parties with equal bargaining 
power.160

Progress to Date

82. The government has taken many steps to alleviate the problems arising from discrimination in employment. 
The first bill signed into law by President Obama in 2009 was the Lilly Ledbetter Fair Pay Act, which restored 
the time periods workers had to bring litigation to hold their employers accountable for pay discrimination. In 
2014, the president signed an executive order prohibiting companies that contract with the federal government 
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from retaliating against workers who disclose or inquire about their pay. The president also signed a presiden-
tial memorandum requiring DOL to collect wage data from federal contractors that will allow for analysis of 
pay rates by sex and race.161 DOL is expected to engage in rulemaking later in 2014 to implement the execu-
tive order and to establish these new regulations requiring federal contractors to submit data on compensation 
paid to employees.162 

83. While Congress has so far failed to pass a bill increasing the minimum wage, the president took the important 
step this year of issuing an executive order163 raising the minimum wage to $10.10 an hour for federal contract 
workers. 

84. Additionally, during FY 2012, the EEOC resolved a total of 254 of its employment discrimination lawsuits 
against private sector employers, as cited in paragraph 113. In 2012, the EEOC resolved 430 systemic employ-
ment discrimination charges that concerned race or national origin (Para. 119). The government has worked 
to combat de facto discrimination in the workplace, filing 32 lawsuits under Title VII from 2009 to 2012 to 
address cases where a pattern of employment discrimination was notable (Para. 118).

85. The government has worked to remove existing barriers to equal employment opportunity in the government 
for Asian Americans and Pacific Islanders and African Americans (Para. 104). And in 2011, President Obama 
expanded on efforts to improve participation of minorities in federal employment by issuing Executive Order 
13583 which requires agencies to identify and target barriers to equal employment opportunity in the govern-
ment. 

86. DOL has required private companies to increase minority participation and fairness in the workplace (Para. 
115). DOL also expanded its focus to enforce non-discrimination laws, including Titles VI and VII of the 
Civil Rights Act of 1964, Executive Order 11246, and Section 188 of the Workforce Investment Act of 1998. 
The EEOC also addressed workplace discrimination through job training and educational efforts. The agency 
conducted training on how to comply with federal employment antidiscrimination laws in FY 2012 for more 
than 5,000 human resources professionals (Para. 120).

87. However, while DOL recently has been more aggressive in enforcing noncompliant government contrac-
tors and the EEOC has initiated well over 100 cases against private employers, including a number of sys-
temic cases,164 more needs to be done. The Employment Litigation Section of the Department of Justice’s 
Civil Rights Division has opened more than 40 pattern and practice investigations but has filed few systemic 
enforcement challenges in recent years.165 In addition, as noted above, recent Supreme Court rulings have 
limited the ability of private plaintiffs to bring class actions,166 highlighting the importance of government 
enforcement to eradicate systemic discrimination.167 

Recommendations*

88. Barriers to Obtaining Employment

a) The government should take steps to become a “model employer” with respect to the use of credit history 
and criminal background checks when screening applicants for employment. 

b) The Obama administration should support, and Congress should pass, employment legislation including 
the Equal Employment for All Act (H.R. 645/S.1837), the Fairness & Accuracy in Employment 
Background Checks Act (H.R. 2865), and the Accuracy in Background Checks Act of 2013 (H.R. 2999).

89. Affirmative Opportunities for Career Access and Advancement 

a) To improve access to higher-skilled and higher paying jobs in nontraditional careers for women and 
minorities, the Department of Labor’s (DOL) Office of Federal Compliance Programs should increase 
the utilization goals to reflect the overall population of women and minorities working in the modern 
workforce; update and revise its affirmative action requirements and require construction contractors 
to document their efforts to recruit and retain women and minorities; and increase its oversight of large 
construction sites including on-site monitoring in order to assess job conditions, job assignments and 
overall equal opportunity procedures.

b) The DOL should update the long overdue Equal Employment Opportunity in Apprenticeship Regulations 
without further delay and enforce them with both incentives and penalties.
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90. Ending Employment Discrimination for LGBT People of Color 

a) The Equal Employment Opportunity Commission (EEOC) should issue guidance on the scope of 
protections for LGBT people under Title VII of the Civil Rights Act of 1964, and DOL should adopt rules 
explicitly prohibiting discrimination based on sexual orientation and gender identity in federally-funded 
job training and workforce development programs.

b) The Obama administration should support, and Congress should pass, explicit sexual orientation 
and gender identity workplace non-discrimination protections. Anti-LGBT discrimination should be 
treated the same as race, color, sex, national origin, age, disability, or genetic information under federal 
workplace laws. 

91. Ensuring Access to the Courts 

a) The Obama administration should support, and Congress should pass, legislation to address the Hoffman 
Plastics decision by making clear that nothing in immigration law prevents courts and agencies from 
fully enforcing core labor laws; and to address the Sandoval decision to restore a private right of action to 
challenge disparate impact race discrimination in federal programs. In addition, the Obama administration 
should increase its caseload of disparate impact cases.

b) The Obama administration should support, and Congress should pass, legislation to provide and restore 
adequate remedies and access to the courts limited by recent Supreme Court cases, including the Fair 
Employment Protection Act,168 the Protecting Older Workers Against Discrimination Act,169 the Equal 
Employment Opportunity Restoration Act,170 Civil Justice Tax Fairness Act,171 and the Arbitration 
Fairness Act.172

*These recommendations were formulated by The Leadership Conference on Civil and Human Rights and contribu-
tors to this section. The Leadership Conference Education Fund, a 501(c)(3) organization, takes no position on any 
legislative proposal.

Contributing Organizations: The Leadership Conference Employment Task Force is chaired by the Lawyers’ 
Committee for Civil Rights Under Law and the National Partnership for Women & Families. Additional organiza-
tions that contributed to this section include the American Civil Liberties Union, Legal Momentum, NAACP Legal 
Defense and Educational Fund, National Center for Transgender Equality, National Employment Law Project, 
National Employment Lawyers Association, National Gay and Lesbian Task Force, and the National Women’s Law 
Center. 
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2008 Concluding Observations of the Committee

¶ 10. The Committee recommends that “the State party review the definition of racial discrimination used in the 
federal and state legislation and in court practice, so as to ensure…that it prohibits racial discrimination in all its 
forms, including practices and legislation that may not be discriminatory in purpose, but in effect.”

¶ 16. The Committee “urges the State party to intensify its efforts aimed at reducing the phenomenon of residential 
segregation based on racial, ethnic and national origin, as well as its negative consequences for the affected 
individuals and groups.”

Introduction

92. U.S. constitutional protections fall short of meeting CERD’s definition of discrimination, by, for example, 
omitting practices with discriminatory effects if not proven to be intentional.173 

93. However, U.S. civil rights law provides additional protections from racial discrimination. For example, the 
Fair Housing Act applies to private, as well as government, actors and encompasses a discriminatory effects 
standard. Additionally, the Fair Housing Act requires that the government take affirmative measures to reme-
diate discrimination and segregation in the implementation of its housing programs.174 While this law poten-
tially provides a strong tool for CERD compliance, additional action is needed to ensure full enforcement and 
implementation (including through regulations, guidance, and program redesign). 

94. Title VI of the Civil Rights Act of 1964 prohibits discrimination in federally funded programs (including 
housing programs), but falls short of its potential as a tool for CERD compliance. “Discriminatory effects” 
discrimination is not privately enforceable under Title VI. While federal agencies generally have regulations 
implementing Title VI, the Department of the Treasury (which runs the Low Income Housing Tax Credit pro-
gram) lacks any such civil rights regulations. 

The Impact of Housing Segregation

95. Access to housing is central to economic and personal security and to social inclusion, yet remains shaped by 
racial discrimination throughout the United States. Affordable housing is in critically short supply.175 Com-
munities throughout the United States remain marked by a high degree of racial segregation and concentrated 
poverty, creating inequality in access to education employment, and healthy public spaces, and perpetuating 
gaps in opportunity for successive generations.176 These inequities were exacerbated by the economic down-
turn, and in particular, by the impact of predatory lending practices and residential foreclosures on minority 
communities.

96. Although safe and affordable housing is a basic need and provides access to key social resources, many gov-
ernment policies serve to reinforce the decades-long legacy of segregative housing programs. Discrimination 
by both private and public actors remains a significant problem, often in evolving forms (as in the financial 

Discrimination in Housing
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sector), evincing the need for stronger enforcement of antidiscrimination laws. Moreover, additional resourc-
es, and improved policy designs, are needed to provide sufficient housing that is affordable to low-income 
people throughout the United States. 

97. Housing discrimination and segregation are critical barriers to opportunity for people of color in the United 
States. In 2013, the U.S. Department of Housing and Urban Development (HUD) received 9,324 complaints 
of housing discrimination based on race, color or national origin combined. Discrimination based on race, 
color, and national origin were most often reported in the most racially and ethnically segregated metropoli-
tan statistical areas (MSAs) in the United States. These complaints represent only a fraction of the estimated 
4 million complaints of housing discrimination that occur every year just in the rental and real estate sales 
markets. 

Effects of the Foreclosure Crisis

98. The racial dimensions of the recent foreclosure crisis in the United States are undeniable. Continued residen-
tial segregation and the exclusion of racial minorities from access to quality mortgage credit created model 
conditions for predatory lending to poor households in communities of color.177 This has led to the massive 
loss of wealth built over generations in communities of color.178 

99. Discrimination now affects the recovery from the housing crisis and the future of homeownership in commu-
nities of color. In an investigation into the maintenance and marketing practices of Real Estate Owned (REO) 
properties by banks, the National Fair Housing Alliance found that major banks around the nation maintain 
and market REO homes in White communities significantly better than in communities with higher concen-
trations of racial minorities.179 Failures by banks to maintain and market properties bring down neighboring 
home values and devastate the recovery in entire communities, and encourage investor purchasers over owner-
occupant purchasers of those homes. 

100. State and local actors that receive and administer federal housing funding are bound by the Fair Housing Act’s 
affirmative obligations to administer funds in a way that affirmatively furthers fair housing and addresses 
segregation and encourages diverse and inclusive communities. Further, state and local governments must 
conduct thorough analyses of impediments to fair housing and identify ways to address those impediments. 
However, many jurisdictions fail to comply with the standards of both U.S. civil rights law and CERD. For 
example, jurisdictions frequently use federal housing programs, or allocate Low Income Housing Tax Cred-
its, in a manner that fails to address segregation (and may perpetuate it) or to enable broader housing choice 
among families reliant on housing assistance.180 

Progress to Date

101. In its 2013 national CERD submission, the U.S. highlighted the application of the discriminatory effects stan-
dard under the Fair Housing Act and the Equal Credit Opportunity Act. (Para. 8, 10, 124, 125.) The govern-
ment noted instances of successful civil rights enforcement by HUD and the Department of Justice, as well 
as the Department of Housing and Urban Development’s 2013 issuance of a discriminatory effects regulation 
implementing the standard. (Para. 10, 126, 127, 128.) The government described the role of federal housing 
assistance programs in subsidizing affordable housing, highlighting the Baltimore Housing Mobility Pro-
gram’s success. (Para. 39.) In addition, the government also described its efforts in addressing the problem of 
homelessness. (Para. 40.)

102. In 2013, HUD also released a draft regulation addressing the Fair Housing Act’s requirement that jurisdictions 
operating housing programs “affirmatively further fair housing,” that is, promote residential integration and 
equality in housing choices, 42 U.S.C. § 3608. 

Recommendations

103. Housing Segregation

a) HUD should increase the number of complaints using the discriminatory effects standard to challenge 
discriminatory lending practices. 

b) There should be a meaningful independent evaluation of all HUD housing and community development 
programs for their impacts on residential segregation. 
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c) The Obama administration should withdraw funds from entitlement jurisdictions and local participants 
of programs if administration of those funds and programs yields discriminatory results or increases 
residential segregation.

d) The Obama administration should engage in meaningful implementation of the affirmatively furthering 
obligation (including finalization of the regulation, if not yet issued).

e) The Obama administration should issue civil rights standards for the Low Income Housing Tax Credit 
Program, including implementation of Title VI of the 1964 Civil Rights Act and the Fair Housing Act 
(including its affirmatively furthering provision). 

f) The Obama administration should enact policies that facilitate mobility in the Section 8 program, 
such as the use of small-area Fair Market Rents and incentives for mobility outcomes in the Section 8 
Management Assessment Program.

g) The Obama administration should enact explicit mobility standards and incentives for programs such as 
Moving to Work and the Rental Assistance Demonstration, and high standards for affordable housing 
siting in programs such as Choice Neighborhoods. 

h) There should be increased staffing of HUD’s Office of Fair Housing and Equal Opportunity to conduct 
additional compliance reviews of entitlement jurisdictions’ efforts to affirmatively further fair housing. 

i) The Obama administration should issue a regulation that details what constitutes racial harassment by 
housing providers and other tenants under the Fair Housing Act. 

104. Foreclosure Crisis and Unfair Lending Practices

a) HUD and the financial regulatory agencies should issue guidance on compliance with the obligation to 
maintain and market REO properties in a nondiscriminatory manner. 

b) The Obama administration should require reporting and public disclosure of data by mortgage servicers 
to report loss mitigation outcomes by protected class similar to the reporting requirements of the Home 
Mortgage Disclosure Act (HMDA). 

c) The Obama administration should engage in increased supervision and enforcement of mortgage 
originators and servicer activities for compliance with the Equal Credit Opportunity Act and the Fair 
Housing Act. 

d) The Consumer Financial Protection Bureau (CFPB) should amend its mortgage servicing rule to require 
loan servicers to offer loan modification options if it is in the best interest of the mortgage investor. 

e) The CFPB must collect protected class data, including race, in its consumer complaint process, and make 
such data available in its public complaint database. 

Contributing Organizations: The National Fair Housing Alliance and the Poverty & Race Research Action Council 
contributed to this section.
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2008 Concluding Observations of the Committee

¶ 24. The Committee requests “the State party to ensure that non-citizens detained or arrested in the fight against 
terrorism are effectively protected by domestic law, in compliance with international human rights, refugee and 
humanitarian law.”

¶ 25. The Committee recommends that “the State party increase significantly its efforts to eliminate police 
brutality and excessive use of force against persons belonging to racial, ethnic or national minorities, as well as 
undocumented migrants crossing the U.S.-Mexico border, inter alia, by establishing adequate systems for monitoring 
police abuses and developing further training opportunities for law enforcement officials. The Committee further 
requests the State party to ensure that reports of police brutality and excessive use of force are independently, 
promptly and thoroughly investigated and that perpetrators are prosecuted and appropriately punished.”

¶ 28. The Committee recommends that “the State party take effective measures, including the enactment of 
legislation… to ensure the right of workers belonging to racial, ethnic and national minorities, including 
undocumented migrant workers, to obtain effective protection and remedies in case of violation of their human 
rights by their employer.”

Introduction

105. In the absence of comprehensive immigration reform legislation, the United States has continued aggressively 
enforcing immigration laws, often to the detriment of families and communities across the country. The fed-
eral government recently surpassed the two million mark for removals conducted since President Obama took 
office, more than any other administration in the same period of time. Even more recently, concerns about 
heavy-handed immigration enforcement have been highlighted by the government’s policies—including a 
proposed increase in the use of expedited removal, deplorable immigration detention conditions, and calls by 
some lawmakers to undo recent progress in administrative policy reforms—in response to a surge in unaccom-
panied alien children arriving at the southern U.S. border.

106. At any given time, the Department of Homeland Security (DHS) detains thousands of noncitizens who pose 
no flight risk or threat to public safety while they are awaiting deportation proceedings. These detainees often 
include asylum seekers and other vulnerable persons. DHS also underutilizes less costly and effective alter-
natives to detention, even though such alternatives are standard practice in criminal justice systems across 
the country. While institutional detention costs the American taxpayer an estimated $159 per person per day, 
alternatives such as release on recognizance, community-based support services or bond do not carry an ex-
pense, and other alternatives cost from pennies to around $18 per person per day and impose fewer restraints 
on liberty. Compared to billions of dollars spent annually on detention, alternatives represent a smarter, less 
costly, and more humane way to ensure compliance with immigration laws.181 The recent surge in unaccom-
panied alien children arriving at the U.S. border only heightens our concerns about humane detention policies 
and procedures.

Discrimination in Immigration Policy
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107. In general, there remain widespread complaints of abusive conduct by law enforcement agents against both 
immigrants and citizens in the southwest border region. Numerous reports have pointed to border security 
agents “regularly overstepping the boundaries of their authority by using excessive force, engaging in unlaw-
ful searches and seizures, making racially motivated arrests, detaining people under inhumane conditions, and 
removing people from the United States through the use of coercion and misinformation.”182

108. Whether it was Chinese immigrants in the 19th century, the 4.5 million Mexican workers under the Bra-
cero program, or H-2 workers under the current program, immigrant guest workers have long been some of 
the most vulnerable and poorly treated workers among us even though they have been fundamental to our 
economic growth. Because workers under the current H-2 system are bound to their employers, many are 
subjected to routine mistreatment including the denial of wages, squalid living conditions, and inadequate 
safety protections. Workers who speak up to demand fair treatment can easily be deported or face other forms 
of retaliation.183

Progress to Date

109. The government has taken many steps to alleviate the problems arising from discrimination in immigration. 
The government demonstrated its efforts to reform immigration detention policies through the Immigration 
and Customs Enforcement (ICE), and through the alternatives to detention (ATD) policy, a release condition 
that allows individuals who might otherwise be detained in ICE custody to live in the community. (Para.162-
166.) Additionally, the report discusses immigrant guest worker protections in paragraphs 121-123, emphasiz-
ing that all U.S. workers, regardless of immigration status, are offered substantial protections under U.S. labor 
and employment laws, as well as mentioning the Migrant Worker Partnership Program, which was created to 
assist the Department of Labor (DOL) in the protection of migrant workers employed in the U.S. In response 
to complaints of law enforcement officials using excessive force against immigrants, the Department of Jus-
tice (DOJ) has investigated numerous police departments and works with law enforcement agencies that have 
committed such violations to ensure the constitutionality of their practices (Para. 94). 

Recommendations

110. The 113th Congress failed to enact comprehensive immigration reform. While the “Border Security, Economic 
Opportunity, and Immigration Modernization Act” (S. 744) passed the Senate in June 2013, and was sup-
ported by the Obama administration, the leadership of the House of Representatives has declared that they will 
take no action on comprehensive reform. In the absence of legislation, there are numerous policy reforms that 
could be implemented by executive action. 

111. In FY 2013, more than 260,000 people (70 percent of those deported that year) were deported through ex-
pedited removals or reinstatement, with no hearing before an immigration judge. The Obama administration 
should: 1) end the use of deportations without hearings for people who have a case for relief or for prosecuto-
rial discretion, and for people who agree to a stipulated removal and were not represented by counsel; 2) limit 
the use of expedited removal to people caught at a port of entry or while trying to enter (as was DHS policy 
before 2004); 3) provide an administrative appeal process for immigrants who faced such procedures; and 4) 
reconsider the use of expedited removal procedures as a response to the surge in unaccompanied alien children 
that have recently arrived at the southern U.S. border.

112. When immigrants stand up for basic labor and civil rights protections, they should never be undercut by im-
migration enforcement practices. The Obama administration should: 1) clarify and publicize the processes for 
immigrants involved in labor and civil rights cases to obtain immediate immigration status and work autho-
rization; 2) prohibit civil immigration or criminal arrests of workers in the context of workplace enforcement 
actions; 3) look into labor and civil rights complaints before I-9 or other worksite enforcement actions; and 4) 
prevent employers from abusing I-9 or E-Verify procedures to violate workers’ rights. 

113. The Obama administration should fine tune the 2012 Deferred Action for Childhood Arrivals (DACA) policy, 
which removed the threat of deportation for many immigrants who had no say in their legal status, so as to 
eliminate unnecessary cutoffs that deprive some deserving immigrants of relief. The administration should 
also follow the successful model of DACA by creating similar administrative relief programs for other catego-
ries of immigrants who are otherwise law-abiding and have strong ties to family, community, or work here in 
the United States.
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114. The Obama administration should replace the overbroad 2011 civil enforcement priorities memo with DHS-
wide guidance that limits and better defines the priority categories. 

115. The Obama administration should build upon the prosecutorial discretion memoranda issued by former ICE 
Director John Morton and his predecessors by: 1) ensuring the memoranda apply to all of DHS, not just to 
ICE; 2) creating a presumption of hardship for people with ties to the country; 3) applying deferred action 
with work authorization (not just administrative closure) to compelling cases; 4) giving timeframes for the 
grants of discretion, to provide recipients with some stability; 5) evaluating the use of prosecutorial discretion 
at each stage of the enforcement process; 6) treating some requests for prosecutorial discretion in groups, for 
example, workers in certain labor situations; 7) ensuring agency compliance with memos governing victims 
and sensitive locations cases; and 8) establishing a review process at DHS headquarters. 

116. The Obama administration should require a bond hearing for anyone detained, shortly after being taken into 
custody and again upon being held for six months; interpret “custody” in statutes to permit forms of custody 
short of detention; shift resources from institutional detention to effective and far less expensive alternatives; 
and reaffirm DHS Secretary Jeh Johnson’s interpretation that the “detention bed quota” in recent appropria-
tions bills is not a mandate to indiscriminately fill those beds with immigrants regardless of need. 

117. If immigrants are to face deportation or other enforcement action, it should never be as a result of racial, 
ethnic, or national origin profiling. As discussed elsewhere in this report, the administration should revise the 
flawed 2003 DOJ guidance on profiling, which contains massive exceptions for national security and border 
integrity that do far more harm than good.

118. In addition, the Obama administration should end the Secure Communities program, the 287(g) program, the 
use of detainers, and other ICE ACCESS programs that encourage the use of profiling and undermine public 
safety. 

119. The Obama administration should: 1) end the Operation Streamline program; 2) implement all recommenda-
tions on use of force from the Police Executive Research Forum, and strengthen oversight and accountability 
regarding inappropriate use of force; 3) roll back the U.S. Customs and Border Protection’s (CBP) claimed 
100-mile authority; 4) create enforceable standards and provide effective oversight for CBP short-term hold-
ing facilities; 5) carefully limit the use of drones; 6) equip all CBP officers with lapel cameras; and 7) provide 
more humanitarian resources such as rescue beacons and water stations along the border region—which will 
not encourage more crossings, but will reduce the number of senseless migrant deaths.

120. Since 1996, a number of “criminal alien” provisions in the law have amounted to the immigration equivalent 
of mandatory minimum sentences. The Obama administration should, as a general policy, not deport legal 
residents on the basis of offenses that occurred years ago.

Contributing Organizations: The Immigration Task Force is chaired by Asian Americans Advancing Justice | AAJC 
and the United Food and Commercial Workers International Union. 
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2008 Concluding Observations of the Committee

¶ 10. The Committee recommends that “the State party review the definition of racial discrimination used in the 
federal and state legislation and in court practice, so as to ensure… that it prohibits racial discrimination in all its 
forms, including practices and legislation that may not be discriminatory in purpose, but in effect.”

¶ 27. The Committee recommends that “the State Party adopt all appropriate measures to ensure that the denial of 
voting rights is used only with regard to persons convicted of the most serious crimes, and that the right to vote is in 
any case automatically restored after the completion of the criminal sentence.”

Introduction

121. In addition to constitutional protections on the right to vote, the United States has several laws to protect 
against discrimination in and limiting access to voting. Most notably, the Voting Rights Act of 1965 has pro-
vided significant protection to voters of color. However, the right to vote is still under attack in many areas. 
The Supreme Court recently weakened the Voting Rights Act, and access to voter registration, voting rights 
for former felons, and voting rights for residents of the District of Columbia remain concerns.

Voting Rights in the Aftermath of Shelby County v. Holder

122. Since the adoption of the Voting Rights Act (VRA) in 1965, Section 5 has been an extraordinarily effective 
tool that screened new voting practices within the states with the worst histories of racial voting discrimina-
tion. Within the areas subject to this federal review, which primarily were in the southern and southwestern 
portions of the United States, thousands of racially discriminatory voting changes were blocked from going 
into effect and countless others were deterred. However, in June 2013, in Shelby County v. Holder, the U.S. 
Supreme Court struck down a core provision of the Act, rendering Section 5’s federal “preclearance” review 
process inoperative. In its wake, there is no comparable safeguard. 

123. Under Section 5 of the VRA, the Department of Justice (DOJ) or a federal district court would scrutinize all 
new voting procedures before they could be put into effect to ensure that they were free from racial discrimi-
nation. Section 5 was widely recognized as the heart of the VRA’s remedial scheme. The Supreme Court up-
held the constitutionality of Section 5 in cases decided in 1966, 1980 and 1999. However, the Court in Shelby, 
by 5-4 vote, essentially gutted the preclearance remedy by holding that the formula Congress had relied upon 
to identify the covered jurisdictions is unconstitutional. Thus, because there no longer are any jurisdictions 
covered for Section 5 preclearance, Section 5 is effectively null and void. 

124. In a recently released report, The Persistent Challenge of Voting Discrimination: A Study of Recent Voting 
Rights Violations by State, The Leadership Conference found that racial discrimination in voting remains a 
significant problem in our democracy in every region of the country, but is concentrated in states previously 
covered under Section 5 of the Voting Rights Act; that local elections are elections where voting discrimina-
tion most often occurs; and that new methods of discrimination continue to emerge, both overt and subtle.  

Discrimination in Voting
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The report identified 148 instances of racial discrimination in voting since 2000. The report also identified 
voting changes since the Shelby decision which have raised concerns as potentially discriminatory changes.184

125. The Shelby decision was widely criticized by legal scholars for its strained reasoning and reliance upon previ-
ously rejected legal doctrines and for wholly ignoring the overwhelming evidence that Section 5 remained 
needed to prevent racial voting discrimination. In 2006, Congress reauthorized Section 5 after compiling a 
15,000-page record that demonstrated an ongoing pattern of voting discrimination in the covered areas.185 As 
Associate Justice Ruth Bader Ginsburg observed in her dissent from the Shelby decision, “[t]hrowing out pre-
clearance when it has worked and is continuing to work to stop discriminatory changes is like throwing away 
your umbrella in a rainstorm because you are not getting wet.” 

126. The Shelby decision made millions of voters of color more vulnerable to voting discrimination by opening the 
door for formerly covered areas to implement new and onerous restrictions on voting. For example, shortly 
after the Supreme Court’s decision, the North Carolina state legislature passed a wide-ranging bill that adds 
numerous procedural barriers to voting and reduces voting opportunities by requiring a government-issued 
photo identification card for all in-person voting, limiting early in-person voting, and prohibiting citizens from 
registering to vote in conjunction with early voting. Likewise, within mere hours of the Shelby decision, Texas 
state officials announced that they immediately would begin to enforce a 2011 photo-identification require-
ment for in-person voting; that requirement had been blocked under Section 5 not only by an administrative 
objection by DOJ, but also by the judgment of a three-judge federal court. DOJ and private plaintiffs are now 
challenging the North Carolina and Texas laws via expensive and time-consuming litigation. 

127. One unique function that Section 5 served was to provide information to communities of color and civil rights 
advocates that particular voting changes were under consideration or had been adopted. During the course of 
its Section 5 review, DOJ staff would typically contact local citizens to obtain their views of the change. This 
had the effect of encouraging jurisdictions to let local Black, Latino, Asian and/or Native American leaders 
know of voting changes before enactment. In addition, DOJ published a weekly list of voting changes that 
had been submitted for preclearance, which was a comprehensive and up-to-date list of voting changes in the 
covered jurisdictions. This “transparency” function of Section 5 now has been lost.

128. The Shelby decision does not prevent Congress from enacting a new coverage formula for Section 5 preclear-
ance. Legislation has been introduced in both the House and Senate to do that, and to augment the remedies 
included in the VRA in other ways. However, it is unclear whether this legislation will be brought to a vote in 
Congress this year.

129. Under Section 2 of the VRA, DOJ is authorized to bring legal challenges to voting practices that have a dis-
criminatory purpose or effect. Since 2009, DOJ has brought only four cases.186

Photo ID

130. Since 2012, more than 40 states have attempted to implement requirements that voters show photo identifica-
tion prior to casting a vote during an election.187 While advocates have successfully fought the implementa-
tion of some of these laws through litigation, many of these laws have been adopted and are either in effect 
or will soon be in effect in upcoming elections. Some of these laws have a disproportionate impact on voters 
who have historically been subject to discrimination and voter intimidation, including communities of color, 
seniors, low-income individuals, and students. While most individuals in the United States have possession 
of some identification that proves who they are, many do not possess the type of required identification that 
many states are now demanding. For example, a law recently passed in Tennessee requires that individuals 
present government-issued identification in order to cast a ballot. With an estimated 25 percent of voting-age 
African Americans possessing no government-issued identification, the discriminatory impact of such laws 
is substantial. Although many states requiring identification have ostensibly made provisions for all eligible 
voters to obtain the requisite form of identification, a significant number of voters still have difficulty meeting 
these requirements. An estimated 1.2 million eligible African-American voters and 500,000 eligible Hispanic 
voters live more than 10 miles from their nearest identification-issuing office that is open more than two days 
a week. Significant efforts should be undertaken to break down the barriers to voting presented by these iden-
tification requirements.188 
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National Voter Registration Act Enforcement

131. The National Voter Registration Act of 1993 (NVRA) has proven to be one of the most effective means for 
registering hard-to-reach potential voters by providing registration opportunities at public agencies where they 
are apt to go anyway—such as Departments of Motor Vehicles, public assistance agencies, and providers of 
services to people with disabilities. However, this landmark federal law is only effective when it is enforced.

132. The Voting Section of DOJ’s Civil Rights Division is charged with suing states that do not follow the man-
dates of the NVRA, but its litigation activity under this statute has been sparse over the last few decades. 
During the Obama administration, only two lawsuits have been filed by DOJ seeking enforcement of Section 
7 of the NVRA, the public agency registration mandate: one in Rhode Island, which was settled, and one in 
Louisiana, which is pending. During the same period, NGOs, which are also authorized to bring such suits, 
filed seven lawsuits—against Indiana, Massachusetts, Louisiana, New Mexico, Nevada, Georgia, and Penn-
sylvania. Settlements were reached with Indiana and New Mexico in 2011 and in Georgia and Pennsylvania 
in 2012. All four states reported significant spikes in agency registrations following the settlements. The cases 
against Massachusetts, Louisiana, and Nevada are ongoing at this writing.

Criminal Disenfranchisement

133. An estimated 5.85 million citizens cannot vote as a result of criminal convictions, including nearly 4.4 million 
of those who have been released from prison and are living and working in the community.189 Nationwide one 
in 13 African Americans of voting age have lost the right to vote—a rate four times the national average.190 
Available data suggests criminal disfranchisement laws may also disproportionately impact Latino citizens be-
cause of their overrepresentation in the criminal justice system.191 Many of the current criminal disfranchise-
ment laws proliferated in the Jim Crow era and were intended to bar minorities from voting.192 The United 
States continues to lead the world in the rate of incarcerating its own citizens. 193 Over the last few decades, 
the number of disfranchised citizens has been increasing because of an incarceration boom fueled by manda-
tory minimum sentences and the “War on Drugs.”194 

134. In the 2008 Concluding Observations, the committee expressed continuing concern about “the disparate im-
pact that existing felon disenfranchisement laws have on a large number of persons belonging to racial, ethnic 
and national minorities” and noting “particular concern that in some states, individuals remain disenfranchised 
even after the completion of their sentences.”195 In fact, the United States is one of the few western democratic 
nations that excludes such large numbers of people from the democratic process. Almost half of European 
countries preserve the right to vote for all incarcerated persons and a smaller number of countries impose a 
time limited ban on voting for a few categories of prisoners.196

135. Currently, individuals with criminal convictions in the United States are subject to a patchwork of state laws 
governing their right to vote. The scope and severity of these laws varies widely, ranging from the uninter-
rupted right to vote to lifetime disfranchisement, despite completion of one’s full sentence.197 Although voting 
rights restoration is possible in many states, and some recent progress has been made,198 it is frequently a 
difficult process that varies widely across states.199 Individuals with criminal convictions may lack information 
about the status of their voting rights or how to restore them. Further, confusion among election officials about 
state law contributes to the disenfranchisement of eligible voters.200 While Attorney General Holder’s recent 
statements in support of the easing of restoration requirements201 are a positive step, these reforms do not go 
far enough to address the disfranchisement of millions of Americans following a criminal conviction. Already 
approximately 40 percent of states have more expansive policies then those proposed by DOJ.202 In addition, 
DOJ’s proposal that individuals must wait until after probation and parole fuels confusion among election 
officials and returning citizens, and the requirement to pay fines before voting, we believe, is tantamount to a 
poll tax.203 

Prison-based Gerrymandering 

136. Although people in prison in the United States are not permitted to vote and remain legal residents of their 
home communities under the laws of most states, the U.S. Census Bureau currently tabulates people in prison 
as residents of their prison cells, not their homes. Since incarcerated persons in the United States are dispro-
portionately Black and Latino, and most prisons are built in disproportionately White rural areas, counting 
Black and Latino prisoners to increase the populations of white legislative districts dilutes minority voting 
strength statewide and enhances the voting strength of predominantly White rural districts where prisons are 
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typically located. Only four states have passed legislation to end the practice of prison gerrymandering inter-
nally.204

Proof of Citizenship

137. Citizenship checks have a racially discriminatory effect on Americans’ ability to cast ballots and participate 
in democratic processes. Americans of color are disproportionately likely to lack the kinds of documents ac-
cepted as proof of citizenship.205 Moreover, post-registration citizenship checks largely focus scrutiny on the 
only group of Americans likely to have been previously identified in government databases as noncitizens: 
naturalized citizens. According to the most recent data released by the U.S. Census Bureau, 75.4 percent of all 
naturalized citizens belong to a racial or ethnic minority group, compared to just 30.6 percent of all native-
born American citizens. Disparate treatment of naturalized citizens therefore constitutes disparate treatment of 
the nation’s racial and ethnic minorities.

138. There is no empirically established need for heightened scrutiny of voters’ citizenship. When Americans regis-
ter to vote, they are uniformly asked to affirm their citizenship. Warnings and potential penalties are typically 
associated with citizenship questions on application forms. Accordingly, it is exceedingly rare for non-citizens 
to end up on voter rolls, and even rarer still for them to cast ballots. Journalists investigating prosecutions of 
noncitizens for registering or voting have found that the very few cases identified nearly always arose as a re-
sult of misunderstanding and mistakes, not fraud.206 Far from stopping noncitizens from casting illegal ballots, 
citizenship-check policies have tended to prevent actual qualified Americans from voting: for example, 90 per-
cent of Arizonans whose registration applications were rejected between January 2005 and fall 2007 for lack 
of proof of citizenship indicated that they were born in the U.S. (and thus were unquestionably U.S. citizens), 
yet only one-third ultimately became registered; most or all of the remaining individuals failed to register not 
because they were ineligible noncitizens, but because they did not have the time and resources to fulfill the 
proof of citizenship requirement, or were unable to obtain sufficient proof of nationality.207 

Protecting Language Minority Voters

139. Many language minorities, particularly those who are also racial or ethnic minorities, face discrimination 
when attempting to exercise their right to vote. This discrimination at the polls can manifest itself as a hostile 
and unwelcoming environment or the outright denial of the right to vote.208 Citizens who are not yet fluent 
in English209 have difficulty understanding complex voting materials and procedures and are often denied 
needed assistance at the polls. And while many of these voters understand that voting is the most important 
tool Americans have to influence government policies that affect every aspect of their lives, these barriers can 
depress their participation in the process.210 

DC Voting Rights 

140. The District of Columbia’s right to full congressional representation has long been a subject of debate, though 
no progress has been made. While the government has argued that D.C.’s lack of representation is a function 
of the U.S. Constitution and the structure of government, rather than being racially motivated, the District’s 
lack of full voting representation in Congress has a disparate racial impact due to the city’s current demo-
graphic makeup. Although large numbers of White residents have recently moved to the District of Columbia, 
it is a historically Black city and currently half of the city’s population is Black (Blacks make up approximate-
ly 13 percent of the population nationwide). The Inter-American Commission on Human Rights expressed 
concern as to the possibility that the absence of Congressional representation for the District of Columbia 
has had a disproportionate impact upon the Black community residing in the District.211 In 2014, the United 
Nations Committee on Human Rights raised concerns about the lack of voting representatives for District 
residents, and called on the United States to correct this violation of basic human rights.

Recommendations*

141. Voting Rights in the Aftermath of Shelby County v. Holder

a) The Obama administration should vigorously enforce all provisions of federal voting rights law. The 
administration should support, and Congress should pass, a law that prevents the implementation of 
racially discriminatory voting changes.
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142. Photo ID

a) States that implement voter identification requirements should significantly expand the number and types 
of identification that are acceptable as voter identification, and make the accepted identification readily 
available particularly in minority communities. 

b) States that have implemented voter identification requirements should rigorously and regularly evaluate 
their voter identification policies, not only in terms of its disparate racial impact and whether there is a 
need, but also should evaluate the quality and effectiveness of programs to provide accepted forms of 
ID in the hands of eligible voters who need it, and to educate the public, particularly racial and ethnic 
minority voters, about access to those programs. 

143. National Voter Registration Act Enforcement

a) The Department of Justice (DOJ) should take action against the many states that have not integrated 
voter registration into the protocols of its covered agencies, as well as states that have done so only 
episodically. Bringing the weight and the prestige of DOJ to bear has been shown to be a powerful 
deterrent to the states, which all too often do not take the mandates of the National Voter Registration Act 
(NVRA) agency provisions seriously.

b) With the creation of health benefit exchanges under the Affordable Care Act, additional public agencies 
are now subject to the requirements of Section 7 of the NVRA. Through the operation of the single 
streamlined application system, the health benefit exchanges are administering applications for public 
assistance, and therefore voter registration must be offered with each covered transaction—initial 
application, renewal, and change of address. Health benefit exchanges should comply with this NVRA 
mandate immediately, regardless of whether the covered transaction occurs in person, by telephone, by 
mail, or online.

c) The Obama administration should require federal agencies that do not currently offer voter registration 
under Section 7, including the Indian Health Service, the Veterans Administration, and the Social Security 
Administration to provide for voter registration. U.S. Citizenship and Immigration Services has recently 
agreed to offer voter registration to new citizens at its naturalization ceremonies, but this should be 
done consistently and should be monitored and enforced. Further, judicially sponsored naturalization 
ceremonies should be added to this mandate.

144. Criminal Disenfranchisement

a) The Obama administration should endorse and Congress should pass the Democracy Restoration Act, 
which would restore voting rights in federal elections to disenfranchised individuals upon their release 
from incarceration.212

b) DOJ should investigate the disproportionate impact of criminal disenfranchisement laws on minority 
populations and issue a report of its findings, including data on disfranchisement rates by race and 
ethnicity. 

c) The Bureau of Prisons should take administrative steps immediately to provide information to 
incarcerated individuals regarding voting rights restoration upon release and return to their home state. 
In addition, DOJ should require federal prosecutors to provide notice to defendants in federal criminal 
cases regarding the loss of their right to vote as a result of a plea agreement to any disfranchising crime 
(misdemeanor or felony). 

145. Prison-based Gerrymandering

a) The U.S. Census Bureau should address the problem of prison-based gerrymandering nationally and 
count incarcerated people as residents of their home communities, not as residents of prison cells.

146. Proof of Citizenship

a) The Obama administration should monitor citizenship check initiatives undertaken by states and 
localities, and fully utilize constitutional provisions and laws prohibiting racial and ethnic discrimination 
to enjoin and eliminate such policies where they disproportionately hinder minority voters from 
participating in elections.
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147. Protecting Language Minority Voters

a) The Obama administration should vigorously enforce the federal voting rights law, specifically, the Voting 
Rights Act, on behalf of language minority voters to ensure their access to the process and to eradicate 
discrimination against language minority voters. In order to achieve this, the administration should:

1. Ramp up Section 203213 enforcement efforts through field investigations, use of monitors, demand 
letters, and litigation where necessary;

2. Educate jurisdictions about Section 208214 as there is often confusion by poll workers about what 
rights Section 208 guarantees and engage in litigation where necessary; and

3. Utilize Section 2215 where necessary to protect the rights of language minority voters in 
jurisdictions not covered by Section 203 and for languages that could not be covered by Section 
203 (i.e., those that do not fall into the list of Section 203-protected groups216).

148. DC Voting Rights

a) The Obama administration should support and Congress should pass legislation granting the citizens of 
the District of Columbia the right to full congressional representation.

*These recommendations were formulated by The Leadership Conference on Civil and Human Rights and contribu-
tors to this section. The Leadership Conference Education Fund, a 501(c)(3) organization, takes no position on any 
legislative proposal.

Contributing Organizations: The Voting Rights Task Force is chaired by the Lawyers’ Committee for Civil Rights 
Under Law and the NAACP Legal Defense and Educational Fund. Additional organizations that contributed to this 
section include the American Civil Liberties Union, Asian Americans Advancing Justice | AAJC, Brennan Center for 
Justice, Demos, National Association of Latino Elected and Appointed Officials (NALEO) Educational Fund, Prison 
Policy Initiative, and Project Vote.
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2008 Concluding Observations of the Committee

¶ 17. The Committee recommends that “the State party undertake further studies to identify the underlying causes 
of de facto segregation and racial inequalities in education, with a view to elaborating effective strategies aimed 
at promoting school desegregation and providing equal educational opportunity in integrated settings for all 
students. In this regard, the Committee recommends that the State party take all appropriate measures, including 
the enactment of legislation,—to restore the possibility for school districts to voluntarily promote school integration 
through the use of carefully tailored special measures adopted in accordance to article 2, paragraph 2, of the 
Convention.”

¶ 26. The Committee recommends that “the State party increase its efforts to prevent and punish violence and abuse 
against women belonging to racial, ethnic and national minorities.”

¶ 28. The Committee recommends that “the State party take all appropriate measures, … to combat de facto 
discrimination in the workplace and ensure the equal and effective enjoyment by persons belonging to racial, ethnic 
and national minorities of their rights under article 5 (e) of the Convention. The Committee further recommends 
that the State party take effective measures, including the enactment of legislation, such as the proposed Civil 
Rights Act of 2008,—to ensure the right of workers belonging to racial, ethnic and national minorities, including 
undocumented migrant workers, to obtain effective protection and remedies in case of violation of their human 
rights by their employer.”

¶ 33. The Committee recommends that “the State party continue its efforts to address persistent racial disparities 
in sexual and reproductive health. in particular by: Improving access to maternal health care, family planning, 
pre- and post- natal care and emergency obstetric services, inter alia, through the reduction of eligibility barriers 
for Medicaid coverage; Facilitating access to adequate contraceptive and family planning methods; and Providing 
adequate sexual education aimed at the prevention of unintended pregnancies and sexually-transmitted infections.”

Introduction

149. While women are nearly half of the workforce and families depend on women’s income more than ever 
before, women still encounter discrimination in employment, education, and access to health care and experi-
ence unacceptably high levels of domestic violence. 

Economic Security

150. Minimum Wage: Women make up nearly two-thirds of all workers who are paid federal minimum wage or 
less ($7.25 per hour) and nearly three-quarters of workers in tipped occupations (for whom the minimum cash 
wage is $2.13 per hour). Twenty-two percent of minimum wage workers are women of color, compared to less 
than 16 percent of workers overall. These workers, often supporting families on their wages, are concentrated 
in occupations such as caring for children and elders, cleaning homes and offices, or waiting tables.

Discrimination against Women of Color
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151. Since the filing of its CERD report, the Obama administration has taken steps to increase the pay of minimum 
wage workers. The president issued an executive order, No. 13658, raising the minimum wage for federal 
contract workers to $10.10 per hour and increasing the tipped wage for these workers until it reaches 70 
percent of the regular wage. And the president has called on Congress to raise the federal minimum wage and 
specifically supported passage of the Minimum Wage Fairness Act. In addition, DOL issued a regulation that 
extended the protection of the minimum wage and overtime laws to most home care workers, many of whom 
are women of color. 

152. Equal Pay: At a time where women are nearly half of the workforce, African-American women working full 
time, year-round typically make 64 cents for every dollar paid to their White male counterparts, and Latina 
women make only 54 cents. This is significantly less than the 77 cents all women working full time are paid. 
In 2009, Congress and the Obama administration took significant action through the Lilly Ledbetter Fair Pay 
Act, which made clear that every paycheck affected by discrimination is a discriminatory act and ensured that 
workers could bring litigation to hold their employers accountable for pay discrimination for as long as they 
were being paid less because of discrimination. In 2014, the administration went further by prohibiting federal 
contractors from retaliating against employees who disclose or discuss their wages and announcing its intent 
to establish new regulations requiring federal contractors to submit data on compensation paid to employ-
ees.217 Also, the president ordered the Office of Personnel Management to evaluate the gender pay gap in the 
federal workforce. 

153. Time Away from Work for Caregiving and Illness: Only 12 percent of U.S. workers in the private sector have 
paid family leave and just 61 percent have paid sick leave. African Americans and Latinos are less likely than 
white workers to have access to paid sick days or to paid family leave, or even to be able to access alternative 
work arrangements that would allow them to address a family or medical need.218 And the inability to access 
paid time off has serious consequences: Nearly a quarter of people nationwide report that they have lost a job 
or have been threatened with losing their job because they needed to take time away from work to deal with 
a personal or family illness.219 And just three and a half days away from work means that the typical family 
without paid sick days jeopardizes their ability to buy groceries for a month.220

154. Pregnancy in the Workplace: While many pregnant women are able to work through pregnancy without 
difficulty, some women need temporary job modifications in order to continue working safely through their 
pregnancies. Women of color and immigrant women are disproportionally likely to work in some physically-
demanding jobs and low-wage jobs, and thus are especially likely to need accommodations during pregnancy. 
In many cases, the job modifications needed by pregnant workers are similar to the accommodations employ-
ers must provide to employees with temporary disabilities under the Americans with Disabilities Act. Often 
employers refuse to make these adjustments for pregnant women, forcing women to make an impossible 
choice between keeping their jobs and protecting their health.221 

Equal Access to Educational Opportunities 

155. The proliferation of “zero tolerance” school discipline policies is having a disproportionate effect on girls 
of color, particularly African-American girls. In 2011-12, 12 percent of African-American girls received an 
out-of-school suspension. This was more than any other group of girls (only 2 percent of White girls received 
an out-of-school suspension), and more than most groups of boys, with the exceptions of African-American 
boys (20 percent) and American Indian/Alaska Native boys (13 percent). Furthermore, nearly one in five girls 
of color with disabilities received an out-of-school suspension, including 19 percent of African-American girls 
with disabilities and 27 percent of girls of two or more races with disabilities.222 A study of 2006-07 data on 
the suspension of middle school students showed that Black girls in middle schools had the fastest growing 
rates of suspension of any group of girls or boys.

Discrimination in Health Care

156. Section 1557: Section 1557 of the Affordable Care Act (ACA) prohibits discrimination in virtually all areas 
of the health care system on the bases of race, color, national origin, sex, age, and disability. It marks the first 
time that federal law contains a broad prohibition on sex discrimination in health programs or activities. Sec-
tion 1557 also expands protections against other forms of discrimination in health care, including on the bases 
of race, color, and national origin prohibited by Title VI of the Civil Rights Act of 1964. Adopted in 2010, it 
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represents a powerful tool for addressing the intersections of race- and sex-based discrimination that women 
and LGBT people of color face in the health care arena. 

157. Expanding Health Coverage through Medicaid: The Supreme Court’s decision upholding the ACA specifi-
cally allowed states to choose whether or not to expand eligibility in their Medicaid programs to all individu-
als with incomes below 138 percent of the federal poverty level. To date, 26 states and the District of Colum-
bia have implemented this eligibility expansion, extending the health benefits and financial security of health 
insurance to approximately 5 million low-income Americans. If all 24 states that have yet to expand coverage 
through Medicaid did so, another 3.1 million low-income women would be eligible for health insurance, as 
would 3.9 million people of color.223 A National Women’s Law Center examination of data from the Centers 
for Disease Control and Prevention shows that uninsured low-income women do not get needed care because 
of cost 2.5 times as often as low-income women who have health insurance.224

158. Reproductive Health, Contraception, and Family Planning: Women of color have lower rates of contraceptive 
use than other women due, in part, to costs.225 The ACA now requires private insurance plans to cover contra-
ception with no cost-sharing, removing one of the key barriers women of color face to using these services. 
Recent data shows that 24 million more prescriptions for oral contraceptives were filled with no co-pay in 
2013 than in 2012.226

159. In addition, the Medicaid program and the Title X family planning program specifically provide coverage for 
these services to low-income women. To date, however, seven states have failed to expand their Medicaid 
program or access to family planning services under Medicaid.227 As a result, millions of low-income women 
continue to go without coverage for contraceptives, and, in some states, this failure to expand contraceptive 
coverage disproportionately impacts women of color. For example, because of Texas’s decision not to expand 
eligibility for Medicaid, nearly 1 million people of color228 and 687,000 women will remain uninsured.229 

160. Title X provides funding directly to health centers that offer high-quality, culturally sensitive family planning 
and other preventive health services to low-income women who do not have access to health care. Ninety-two 
percent of the approximately 5 million patients that Title X-funded clinics serve each year are women and are 
disproportionately Black and Hispanic or Latino.230 Yet between FY 2010-FY 2013, funding for Title X was 
cut by a total of $39.2 million—a 12.3 percent reduction.231 

161. Since women of color are less likely than other women to use contraceptives as noted above, they are at 
greater risk of unintended pregnancy. For example, the unintended pregnancy rate for Black women—who 
are more likely than other women to be poor—is almost twice the national rate. The unintended pregnancy 
rate for Latinas is 75 percent higher than for non-Hispanic women. These higher rates of unintended preg-
nancy lead to higher abortion rates. Indeed, most abortions in the U.S. are obtained by minority women. With 
restrictions on abortion in federal and state law, accessing abortion is becoming increasingly difficult for poor 
women and women of color. These barriers can also push women later into pregnancy, increasing risks of 
complications and threats to their health.232

162. Barriers to Health Care for Immigrant Women: Affordable health care is out of reach for many immigrants 
in the U.S. because federal law restricts immigrants’ eligibility for health insurance coverage and access to 
health care. Legislation recently introduced in Congress, the Health Equity and Access under Law (HEAL) 
for Immigrant Women and Families Act, would improve access to health coverage for immigrant women and 
their families. HEAL would allow lawfully present immigrants access to Medicaid and the Children’s Health 
Insurance Program (CHIP) by eliminating the current five-year bar on enrollment and the restrictive list of 
“qualified” immigrants. In addition, it would allow Deferred Action for Childhood Arrivals (DACA) recipients 
to participate in health care coverage through the ACA, with access to Medicaid or CHIP. 

Violence Against Women 

163. According to the Centers for Disease Control (CDC), women of color experience intimate partner violence—
which includes physical violence, stalking and rape—at incredibly high rates over their lifetime. Fifty-four 
percent of women who identify as biracial, 46 percent of Alaska Native and Native American women, 44 
percent of Black women, 37 percent of Latinas, 24 percent of immigrant women, and 20 percent of Asian/
Pacific Islander women experience such violence during their lifetimes. The lifetime rate for White women is 
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35 percent. Although the CDC’s data on lesbians and bisexual women does not provide a racial breakdown, 
lifetime rates of physical violence, stalking, and rape are 43 percent for lesbians, 61 percent for women who 
identify as bisexual, as compared to 35 percent for women who identify as heterosexual. 233 Moreover, ac-
cording to the National Transgender Discrimination Survey, “Transgender women of color were particularly 
vulnerable to sexual assault in jail/prison. Thirty-eight percent of Black trans women, 30 percent of Native 
trans women, 25 percent of trans Latinas, 24 percent of multiracial trans women compared with 12 percent of 
White trans women respondents reported being sexually assaulted by either another inmate or a staff member 
in jail/prison.”234

164. The Obama administration appointed the first White House Advisor on Violence Against Women to coordinate 
the violence against women-related activities of the federal government. Additionally, the federal government 
provides a significant amount of funding to states, territories and localities under two key federal laws: the 
Violence Against Women Act, and Family Violence Prevention Services Act. These laws provide funding for 
a variety of culturally specific and appropriate services, including the Culturally and Linguistically Specific 
Services for Victims Program, and the Tribal Sexual Assault Services Program, among others. 

165. In March 2013, Congress passed, and President Obama signed into law, the Violence Against Women Reau-
thorization Act of 2013 (VAWA 2013), historic legislation that clarifies VAWA’s application to include LGBT 
organizations and explicitly makes LGBT organizations eligible for grant funding to assist those with same 
sex partners by barring states from discriminating against entities that serve LGBT people. VAWA 2013 also 
restores the inherent sovereignty of Indian nations to exercise concurrent criminal jurisdiction over certain 
non-Indian perpetrators of domestic violence and dating violence against Native women on Indian lands or 
who violate protection orders. 

166. For decades, U.S. law prohibited tribal governments from prosecuting non-Native offenders who commit an 
estimated 88 percent of all violent crimes against Native women. This left Indian and Alaska Native nations 
and tribes as the only governments in the United States without legal authority to protect their own citizens 
from violence perpetrated by any person. These restrictions, coupled with a lack of serious enforcement by 
federal and state officials having jurisdiction to do so, perpetuate a cycle of extreme rates of violence against 
Indian and Alaska Native women. Despite the progress made with the adoption of the most recent VAWA re-
authorization, significant legal gaps continue because tribes may not prosecute non-Indian abusers until March 
2015, unless approved to participate in a special pilot project. Even then, stringent requirements, coupled with 
lack of funding, may delay or even deter exercise of such jurisdiction by some tribes. 

167. Because the special domestic violence criminal jurisdiction of tribes is limited under VAWA 2013 and turns on 
the status of the Indian lands where the crime is committed, it only applies to one of the 229 federally rec-
ognized tribes located in Alaska. Yet, Alaska Native women suffer some of the highest rates of assault in the 
U.S. Further, under VAWA 2013, tribes may not exercise criminal jurisdiction over non-Indians that commit 
domestic and sexual assaults against Native women on tribal lands unless the non-Indian has significant ties to 
the tribe.

168. In addition, the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act of 2009 (HCPA) provided 
new federal investigative and enforcement tools to address gender-based and gender identity-based hate 
crimes. Over the past three years, DOJ and the FBI have engaged in a series of training sessions on the HCPA 
across the country. The HCPA also requires the FBI to include gender-based and gender identity-based hate 
crimes as part of their annual Hate Crime Statistics Act report, the nation’s most comprehensive hate crime 
data collection program.

Recommendations*

169. Economic Security for Women 

a) The Department of Labor should increase investigative efforts to ensure that current minimum wage laws 
are enforced, with a focus on workers in tipped occupations and immigrant workers; finalize regulations 
requiring federal contractors to submit data on compensation; and issue specific guidance for employers, 
clarifying the legal obligations of employers to provide reasonable accommodations to employees with 
medical limitations arising out of pregnancy, childbirth, or related medical conditions to the same extent 
that they accommodate employees with a similar inability to work. 
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b) The Obama administration should also move swiftly to update the categorization of exempt and non-
exempt workers, and should issue new requirements for federal contractors which reward those who 
offer paid sick days, predictable and advanced notice of schedules and other family-sustaining workplace 
practices that help working people to better manage their work and family responsibilities.

c) The Obama administration should support, and Congress should pass, the Paycheck Fairness Act, which 
would require employers to demonstrate that wage differences between men and women holding the same 
position and doing the same work stem from factors other than sex and also prohibits retaliation against 
all workers who inquire about their employers’ wage practices or disclose their own wages; the Family 
and Medical Insurance Leave Act, to establish a paid family and medical leave insurance program that 
would provide wage replacement to all workers when serious family and medical needs arise; the Healthy 
Families Act, to establish a national paid sick days standard so that workers are not forced to risk their 
jobs or lose income when they or their family members are ill; and the Pregnant Workers Fairness Act, 
which would require employers to make reasonable accommodations to employees who have limitations 
stemming from pregnancy, childbirth, or related medical conditions, unless the accommodation would 
impose an undue hardship on the employer.

170. Equal Access to Educational Opportunities

a) The Department of Education (DOE) should conduct compliance reviews of school disciplinary practices 
that involve the intersection of race and gender discrimination, implicating both Title VI of the Civil 
Rights Act and Title IX of the Education Amendments of 1972.

b) DOE should require schools and districts to collect and report more enhanced discipline data, including 
reasons for suspension and number of instruction days lost, disaggregated by race/ethnicity, gender, 
English Language Learner status, and disability status, and reported in a way that enables cross-section 
analysis (e.g. by race and gender together), which will illuminate barriers and help target interventions.

171. Discrimination in Health Care

a) The Department of Health and Human Services should promptly issue comprehensive rules implementing 
Section 1557 and robustly enforce this important antidiscrimination provision.

b) The Obama administration should ensure that Title X can meet the needs of low-income women, by 
increasing funding for Title X.

c) The Obama administration should urge Congress to adopt the Health Equity and Access under Law 
(HEAL) for Immigrant Women and Families Act, to meet the health needs of immigrant women and 
families.

172.  Violence Against Women

a) The Obama administration should report on steps taken to stop the extreme levels of violence being 
inflicted on Alaska Native women, including providing funding and training programs for Indian and 
Alaska Native tribal law enforcement and judicial systems on handling domestic and sexual violence 
complaints in Native communities.

b) The Obama administration should take steps (and urge legislative action where necessary) to remove 
systemic discriminatory legal barriers on the ability of Indian and Alaska tribes to effectively handle 
domestic violence, stalking, and sexual assault cases of Indian and Alaska Native women on their 
reservations.

c) The Obama administration should collect data on the incidence of intimate partner violence among 
lesbian and transgender women, and such data should be disaggregated by race and ethnicity. 

d) The Obama administration should expand law enforcement training and public education about the new 
HCPA enforcement powers for gender-based and gender identity-based hate crimes and ensure that state 
and local law enforcement officials are now reporting these crimes to the FBI as part of their annual 
HCSA reports.  

e) The Obama administration should support prevention programs targeted at violence against transgender 
women of color and propose that all anti-violence laws, such as the federal Victims of Crime Act, should 
be revised to add LGBT-inclusive language modeled after VAWA. 
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*These recommendations were formulated by The Leadership Conference on Civil and Human Rights and contribu-
tors to this section. The Leadership Conference Education Fund, a 501(c)(3) organization, takes no position on any 
legislative proposal.

Contributing Organizations: The National Women’s Law Center, Legal Momentum, the National Congress of Ameri-
can Indians, the National Partnership for Women & Families, the American Civil Liberties Union, and the Anti-
Defamation League contributed to this section. 
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Below is a compilation of all the recommendations in the report.

Criminal Justice

Discriminatory Law Enforcement and Prosecutorial Practices 
•	 The Department of Justice (DOJ) should revise its June 2003 guidance on racial profiling to clarify ambigui-

ties, close loopholes, and eliminate provisions that allow for any form of profiling. The Obama administration 
should issue an executive order that prohibits federal law enforcement authorities from engaging in racial 
profiling or sanctioning the use of the practice by state and local law enforcement authorities in connection 
with any federal program.

•	 The Obama administration should support, and Congress should pass, an anti-racial profiling law, such as the 
End Racial Profiling Act.*

•	 DOJ should investigate state law enforcement agencies that enforce “stand your ground” laws in a way that 
disproportionately harms defendants of color. 

•	 The Obama administration should rigorously investigate the disproportionate use of deadly force against in-
dividuals of color by state and local police, require law enforcement agencies to collect data disaggregated by 
race and use its federal funding authority to encourage police departments to reduce the use of deadly force 
by police departments.

Disparities in Justice System and Sentencing 
•	 The Obama administration should incentivize states to reduce and/or repeal mandatory minimum penalties 

for drug offenses. The administration should also urge Congress to repeal federal mandatory minimums for 
drug offenses. 

•	 DOJ should develop and implement training to reduce implicit and explicit racial bias, and encourage crimi-
nal justice agencies at the state level to collect and evaluate data on racial outcomes at key decision making 
points in the justice system.

•	 The Obama administration should encourage states to repeal the death penalty. The administration should 
also urge Congress to introduce federal legislation to eliminate capital murder from federal law.

Barriers to Re-Entry 
•	 The Federal Communications Commission should prohibit the prison and jail communications industry from 

sharing its profits with contracting agencies, set maximum rates for all phone calls placed from correctional 
facilities, and enact comprehensive regulation to control other predatory charges and practices in the industry.

•	 DOJ should expand and clarify its support of automatic restoration of voting rights to citizens upon their 
release from incarceration for disfranchising convictions, and oppose restrictions for those on parole or pro-
bation or with unpaid fees or fines. 

Recommendations*
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•	 The Obama administration should support, and Congress should pass, the Democracy Restoration Act, which 
would restore voting rights in federal elections to disenfranchised individuals upon their release from incar-
ceration.*

Juvenile Justice 
•	 The government should disaggregate data on the number of juveniles imprisoned in adult facilities, including 

demographic data and time spent in solitary confinement.

•	 The government should utilize the Department of Education’s (DOE) audit function to ensure that data 
collected and reported by local education agencies (LEAs) and states pursuant to federal requirements are 
current, complete, and accurate.

•	 The government should use its funding authority to create and implement more robust programs that provide 
alternatives to incarceration, focus on rehabilitation, and emphasize imprisonment as a last resort only.

Education

•	 The Obama administration should immediately begin implementation of federal recommendations in the 
Report of the Equity and Excellence Commission and to facilitate (and require where it can) all states to iden-
tify and remedy resource disparities that deny poor and minority students, as well as those with disabilities 
or who are English language learners, equal educational opportunities. The Department of Education (DOE) 
should require all states—as a condition for continuing receipt of Title I funds—to ensure that all schools 
have the resources needed to enable all students to achieve college-ready academic standards, including the 
Common Core State Standards.

•	 The Justice and Education departments should develop a comprehensive plan to address concentrated poverty 
and racial isolation in schools and neighborhoods. The plan should include enforcement of federal civil rights 
laws, as well as programs and policies to incentivize school improvement; racial and socioeconomic integra-
tion; economic and infrastructure development (including affordable housing and transportation); coordinated 
health and social services; and effective re-entry programs.

•	 DOE should aggressively enforce federal requirements in both Title VI of the Civil Rights Act (and related 
requirements of Title IX and of Section 504 and ADA) and Title I of the Elementary and Secondary Educa-
tion Act that require: a) equitable assignment of teachers to poor and minority students, b) equal access to 
core curriculum and college-preparatory classes, c) services and appropriate instruction for English Language 
Learners, and d) fair and effective disciplinary policies and practices.

Employment

Barriers to Obtaining Employment
•	 The government should take steps to become a “model employer” with respect to the use of credit history and 

criminal background checks when screening applicants for employment. 

•	 The Obama administration should support adoption of, and Congress should pass, employment legislation, 
including the Equal Employment for All Act (H.R. 645/S.1837), the Fairness & Accuracy in Employment 
Background Checks Act (H.R. 2865), and the Accuracy in Background Checks Act of 2013 (H.R. 2999).*

Affirmative Opportunities for Career Access and Advancement 
•	 In order to improve access to higher skilled and higher paying jobs in nontraditional careers for women and 

minorities, the Department of Labor’s (DOL) Office of Federal Compliance Programs should increase the 
utilization goals to reflect the overall population of women and minorities working in the modern workforce; 
update and revise its affirmative action requirements and require construction contractors to document their 
efforts to recruit and retain women and minorities; and increase its oversight of large construction sites 
including on-site monitoring in order to assess job conditions, job assignments and overall equal opportunity 
procedures.

•	 DOL should update its Equal Employment Opportunity in Apprenticeship Regulations without further delay 
and enforce them with both incentives and penalties.

Ending Employment Discrimination for LGBT People of Color 
•	 The Equal Employment Opportunity Commission (EEOC) should issue guidance on the scope of protections 

for LGBT people under Title VII of the Civil Rights Act of 1964, and the Department of Labor should adopt 
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rules explicitly prohibiting discrimination based on sexual orientation and gender identity in federally-funded 
job training and workforce development programs.

•	 The Obama administration should support, and Congress should pass, explicit sexual orientation and gender 
identity workplace non-discrimination protections. Anti-LGBT discrimination should be treated the same as 
race, color, sex, national origin, age, disability, or genetic information under federal workplace laws. 

Ensuring Access to the Courts
•	 The Obama administration should urge Congress to address the Hoffman Plastics decision by making clear 

that nothing in immigration law prevents courts and agencies from fully enforcing core labor laws; and to 
address the Sandoval decision to restore a private right of action to challenge disparate impact race discrimi-
nation in federal programs. In addition, the Obama administration should increase its caseload of disparate 
impact cases.

•	 The Obama administration should support, and Congress should pass, legislation to provide and restore 
adequate remedies and access to the courts limited by recent Supreme Court cases, including the Fair Em-
ployment Protection Act, the Protecting Older Workers Against Discrimination Act, the Equal Employment 
Opportunity Restoration Act, Civil Justice Tax Fairness Act, and the Arbitration Fairness Act.

Housing

Housing Segregation
•	 The Department of Housing and Urban Development (HUD) should increase the number of complaints using 

the discriminatory effects standard to challenge discriminatory lending practices. 

•	 There should be a meaningful independent evaluation of all HUD housing and community development 
programs for their impacts on residential segregation. 

•	 The Obama administration should withdraw funds from entitlement jurisdictions and local participants of 
programs if administration of those funds and programs yields discriminatory results or increases residential 
segregation.

•	 The Obama administration should engage in meaningful implementation of the affirmatively furthering obli-
gation (including finalization of the regulation, if not yet issued).

•	 The Obama administration should issue civil rights standards for the Low Income Housing Tax Credit Pro-
gram, including implementation of Title VI of the 1964 Civil Rights Act and the Fair Housing Act (including 
its affirmatively furthering provision). 

•	 The Obama administration should enact policies that facilitate mobility in the Section 8 program, such as the 
use of small-area Fair Market Rents and incentives for mobility outcomes in the Section 8 Management As-
sessment Program.

•	 The Obama administration should enact explicit mobility standards and incentives for programs such as 
Moving to Work and the Rental Assistance Demonstration, and high standards for affordable housing siting 
in programs such as Choice Neighborhoods. 

•	 There should be increased staffing of HUD’s Office of Fair Housing and Equal Opportunity to conduct ad-
ditional compliance reviews of entitlement jurisdictions’ efforts to affirmatively further fair housing. 

•	 The Obama administration should issue a regulation that details what constitutes racial harassment by hous-
ing providers and other tenants under the Fair Housing Act. 

Foreclosure Crisis and Unfair Lending Practices
•	 HUD and the financial regulatory agencies should issue guidance on compliance with the obligation to main-

tain and market REO properties in a nondiscriminatory manner. 

•	 The Obama administration should require reporting and public disclosure of data by mortgage servicers to 
report loss mitigation outcomes by protected class similar to the reporting requirements of the Home Mort-
gage Disclosure Act (HMDA). 

•	 The Obama administration should engage in increased supervision and enforcement of mortgage originators 
and servicer activities for compliance with the Equal Credit Opportunity Act and the Fair Housing Act. 
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•	 The Consumer Financial Protection Bureau (CFPB) should amend its mortgage servicing rule to require loan 
servicers to offer loan modification options if it is in the best interest of the mortgage investor. 

•	 The CFPB must collect protected class data, including race, in its consumer complaint process, and make 
such data available in its public complaint database. 

Immigration Policy

•	 In FY 2013, more than 260,000 people (70 percent of those deported that year) were deported through ex-
pedited removals or reinstatement, with no hearing before an immigration judge. The Obama administration 
should: 1) end the use of deportations without hearings for people who have a case for relief or for prosecu-
torial discretion, and for people who agree to a stipulated removal and were not represented by counsel; 2) 
limit the use of expedited removal to people caught at a port of entry or while trying to enter (as was DHS 
policy before 2004); 3) provide an administrative appeal process for immigrants who faced such procedures; 
and 4) reconsider the use of expedited removal procedures as a response to the surge in unaccompanied alien 
children that have recently arrived at the southern U.S. border.

•	 When immigrants stand up for basic labor and civil rights protections, they should never be undercut by im-
migration enforcement practices. The Obama administration should: 1) clarify and publicize the processes for 
immigrants involved in labor and civil rights cases to obtain immediate immigration status and work autho-
rization; 2) prohibit civil immigration or criminal arrests of workers in the context of workplace enforcement 
actions; 3) look into labor and civil rights complaints before I-9 or other worksite enforcement actions; and 4) 
prevent employers from abusing I-9 or E-Verify procedures to violate workers’ rights. 

•	 The Obama administration should fine tune the 2012 Deferred Action for Childhood Arrivals (DACA) policy, 
which removed the threat of deportation for many immigrants who had no say in their legal status, so as to 
eliminate unnecessary cut-offs that deprive some deserving immigrants of relief. The administration should 
also follow the successful model of DACA by creating similar administrative relief programs for other 
categories of immigrants who are otherwise law-abiding and have strong ties to family, community, or work 
here in the U.S.

•	 The Obama administration should replace the overbroad 2011 civil enforcement priorities memo with DHS-
wide guidance that limits and better defines the priority categories. 

•	 The Obama administration should build upon the prosecutorial discretion memoranda issued by former U.S. 
Immigration and Customs Enforcement (ICE) Director John Morton and his predecessors by: 1) ensuring 
the memoranda apply to all of the Department of Homeland Security (DHS), not just to ICE; 2) creating a 
presumption of hardship for people with ties to the country; 3) applying deferred action with work authoriza-
tion (not just administrative closure) to compelling cases; 4) giving timeframes for the grants of discretion, 
to provide recipients with some stability; 5) evaluating the use of prosecutorial discretion at each stage of the 
enforcement process; 6) treating some requests for prosecutorial discretion in groups, for example, workers 
in certain labor situations; 7) ensuring agency compliance with memos governing victims and sensitive loca-
tions cases; and 8) establishing a review process at DHS Headquarters. 

•	 The Obama administration should require a bond hearing for anyone detained, shortly after being taken into 
custody and again upon being held for more than six months; interpret “custody” in statutes to permit forms 
of custody short of detention; shift resources from institutional detention to effective and far less expensive 
alternatives; and reaffirm DHS Secretary Jeh Johnson’s interpretation that the “detention bed quota” in recent 
appropriations bills is not a mandate to indiscriminately fill those beds with immigrants regardless of need. 

•	 If immigrants are to face deportation or other enforcement action, it should never be as a result of racial, 
ethnic, or national origin profiling. As discussed elsewhere in this report, the administration should revise the 
flawed 2003 DOJ guidance on profiling, which contains massive exceptions for national security and border 
integrity that do far more harm than good. 

•	 In addition, the Obama administration should end the Secure Communities program, the 287(g) program, the 
use of detainers, and other ICE ACCESS programs that encourage the use of profiling and undermine public 
safety.

•	 The Obama administration should: 1) end the Operation Streamline program; 2) implement all recommenda-
tions on use of force from the Police Executive Research Forum, and strengthen oversight and accountability 
regarding inappropriate use of force; 3) roll back the U.S. Customs and Border Protection’s (CBP) claimed 



44

100-mile authority; 4) create enforceable standards and provide effective oversight for CBP short-term hold-
ing facilities; 5) carefully limit the use of drones; 6) equip all CBP officers with lapel cameras; and 7) provide 
more humanitarian resources such as rescue beacons and water stations along the border region—which will 
not encourage more crossings, but will reduce the number of senseless migrant deaths.

•	 Since 1996, a number of “criminal alien” provisions in the law have amounted to the immigration equivalent 
of mandatory minimum sentences. The Obama administration should, as a general policy, not deport legal 
residents on the basis of offenses that occurred years ago.

Voting

Voting Rights in the Aftermath of Shelby County v. Holder
•	 The Obama administration should vigorously enforce all provisions of federal voting rights law. The adminis-

tration should support, and Congress should pass, a law that prevents the implementation of racially discrimi-
natory voting changes.

Photo ID
•	 States that implement voter identification requirements should significantly expand the number and types of 

identification that are acceptable as voter identification, and make the accepted identification readily available 
particularly in minority communities. 

•	 States that have implemented voter identification requirements should rigorously and regularly evaluate their 
voter identification policies, not only in terms of its disparate racial impact and whether there is a need, but 
also should evaluate the quality and effectiveness of programs to provide accepted forms of ID in the hands 
of eligible voters who need it, and to educate the public, particularly racial and ethnic minority voters, about 
access to those programs. 

•	 The Department of Justice (DOJ) should take action against the many states that have not integrated voter 
registration into the protocols of its covered agencies, as well as states that have done so only episodically. 
Bringing the weight and the prestige of DOJ to bear has been shown to be a powerful deterrent to the states, 
which all too often do not take the mandates of the National Voter Registration Act (NVRA) agency provi-
sions seriously.

National Voter Registration Act Enforcement
•	 With the creation of health benefit exchanges under the Affordable Care Act, additional public agencies are 

now subject to the requirements of Section 7 of the NVRA. Through the operation of the single streamlined 
application system, the health benefit exchanges are administering applications for public assistance, and 
therefore voter registration must be offered with each covered transaction—initial application, renewal, and 
change of address. Health benefit exchanges should comply with this NVRA mandate immediately, regard-
less of whether the covered transaction occurs in person, by telephone, by mail, or online.

•	 The Obama administration should require federal agencies that do not currently offer voter registration under 
Section 7, including the Indian Health Service, the Veterans Administration, and the Social Security Admin-
istration to provide for voter registration. The Citizenship and Immigration Services has recently agreed to 
offer voter registration to new citizens at its naturalization ceremonies, but this should be done consistently 
and should be monitored and enforced. Further, judicially sponsored naturalization ceremonies should be 
added to this mandate.

Criminal Disenfranchisement
•	 The Obama administration should endorse and urge Congress to pass the Democracy Restoration Act, which 

would restore voting rights in federal elections to disenfranchised individuals upon their release from incar-
ceration.*

•	 DOJ should investigate the disproportionate impact of criminal disenfranchisement laws on minority popula-
tions and issue a report of its findings, including data on disfranchisement rates by race and ethnicity. 

•	 The Bureau of Prisons should take administrative steps immediately to provide information to incarcerated 
individuals regarding voting rights restoration upon release and return to their home state. In addition, the 
Department of Justice should require federal prosecutors to provide notice to defendants in federal criminal 
cases regarding the loss of their right to vote as a result of a plea agreement to any disfranchising crime (mis-
demeanor or felony). 
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Prison-based Gerrymandering
•	 The U.S. Census Bureau should address the problem of prison-based gerrymandering nationally and count 

incarcerated people as residents of their home communities, not as residents of prison cells.

Proof of Citizenship
•	 The Obama administration should monitor citizenship check initiatives undertaken by states and localities, 

and fully utilize constitutional provisions and laws prohibiting racial and ethnic discrimination to enjoin and 
eliminate such policies where they disproportionately hinder minority voters from participating in elections.

Protecting Language Minority Voters
•	 The Obama administration should vigorously enforce the federal voting rights law, specifically, the Voting 

Rights Act, on behalf of language minority voters to ensure their access to the process and to eradicate dis-
crimination against language minority voters. In order to achieve this, the administration should:

	○ Ramp up Section 203 enforcement efforts through field investigations, use of monitors, demand letters, 
and litigation where necessary;

	○ Educate jurisdictions about Section 208 as there is often confusion by poll workers about what rights 
Section 208 guarantees and engage in litigation where necessary; and

	○ Utilize Section 2 where necessary to protect the rights of language minority voters in jurisdictions not 
covered by Section 203 and for languages that could not be covered by Section 203 (i.e., those that do 
not fall into the list of Section 203-protected groups).

DC Voting Rights
•	 The Obama administration should support passage of laws granting the citizens of the District of Columbia 

the right to full congressional representation.

Women of Color

Economic Security for Women 
•	 The Department of Labor (DOL) should increase investigative efforts to ensure that current minimum wage 

laws are enforced, with a focus on workers in tipped occupations and immigrant workers; finalize regula-
tions requiring federal contractors to submit data on compensation; and issue specific guidance for employ-
ers, clarifying the legal obligations of employers to provide reasonable accommodations to employees with 
medical limitations arising out of pregnancy, childbirth, or related medical conditions to the same extent that 
they accommodate employees with a similar inability to work. The Obama administration should also move 
swiftly to update the categorization of exempt and non-exempt workers, and should issue new requirements 
for federal contractors which reward those who offer paid sick days, predictable and advanced notice of 
schedules and other family-sustaining workplace practices that help working people to better manage their 
work and family responsibilities.

•	 The Obama administration should urge Congress to adopt the Paycheck Fairness Act, which would require 
employers to demonstrate that wage differences between men and women holding the same position and 
doing the same work stem from factors other than sex and also prohibits retaliation against all workers who 
inquire about their employers’ wage practices or disclose their own wages; the Family and Medical Insurance 
Leave Act, to establish a paid family and medical leave insurance program that would provide wage replace-
ment to all workers when serious family and medical needs arise; the Healthy Families Act, to establish a 
national paid sick days standard so that workers are not forced to risk their jobs or lose income when they or 
their family members are ill; and the Pregnant Workers Fairness Act, which would require employers to make 
reasonable accommodations to employees who have limitations stemming from pregnancy, childbirth, or 
related medical conditions, unless the accommodation would impose an undue hardship on the employer.*

Equal Access to Educational Opportunities
•	 The Department of Education (DOE) should conduct compliance reviews of school disciplinary practices that 

involve the intersection of race and gender discrimination, implicating both Title VI of the Civil Rights Act 
and Title IX of the Education Amendments of 1972.

•	 DOE should require schools and districts to collect and report more enhanced discipline data, including 
reasons for suspension and number of instruction days lost, disaggregated by race/ethnicity, gender, English 



46

Language Learner status, and disability status, and reported in a way that enables cross-section analysis (e.g. 
by race and gender together), which will illuminate barriers and help target interventions.

Discrimination in Health Care
•	 The Department of Health and Human Services should promptly issue comprehensive rules implementing 

Section 1557 and robustly enforce this important antidiscrimination provision.

•	 The Obama administration should ensure that Title X can meet the needs of low income women, by increas-
ing funding for Title X.

•	 The Obama administration should urge Congress to adopt the Health Equity and Access under Law (HEAL) 
for Immigrant Women and Families Act, to meet the health needs of immigrant women and families.*

Violence Against Women
•	 The Obama administration should report on steps taken to stop the extreme levels of violence being inflicted 

on Alaska Native women, including providing funding and training programs for Indian and Alaska Native 
tribal law enforcement and judicial systems on handling domestic and sexual violence complaints in Native 
communities.

•	 The Obama administration should take steps (and urge legislative action where necessary) to remove sys-
temic discriminatory legal barriers on the ability of Indian and Alaska tribes to effectively handle domestic 
violence, stalking, and sexual assault cases of Indian and Alaska Native women on their reservations.

•	 The Obama administration should collect data on the incidence of intimate partner violence among lesbian 
and transgender women, and such data should be disaggregated by race and ethnicity. 

•	 The Obama administration should expand law enforcement training and public education about the new 
HCPA enforcement powers for gender-based and gender identity-based hate crimes and ensure that state 
and local law enforcement officials are now reporting these crimes to the FBI as part of their annual HCSA 
reports.  

•	 The Obama administration should support prevention programs targeted at violence against transgender 
women of color and propose that all anti-violence laws, such as the federal Victims of Crime Act, should be 
revised to add LGBT-inclusive language modeled after VAWA. 

*These recommendations were formulated by The Leadership Conference on Civil and Human Rights and contribu-
tors to this report. The Leadership Conference Education Fund, a 501(c)(3) organization, takes no position on any 
legislative proposal.
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