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El Salvador’s total abortion ban and its
harmful impact on women

In April 2016, the Center for Reproductive Rights provided supplementary information on El Salvador for consideration by
the Pre-Sessional Working Group of the Committee for the Elimination of Discrimination against Women (the
“Committee”) for the 66™ Session. The Center’s report highlights El Salvador’s serious failure to comply with its obligations
under the Convention on the Elimination of all forms of Discrimination Against Women (“CEDAW”). In particular, El
Salvador has failed to take all appropriate measures to eliminate discrimination against women in the field of healthcare
(including family planning), reproductive rights and other human rights and fundamental freedoms by:

1. Prohibiting abortion under any circumstances, even in cases of rape or incest, where it endangers the mother’s life, or
where the fetus is unviable; and

2. By effectively obliging health professionals to report patients to the police who they merely suspect may have had an
abortion, in total disregard of patient confidentiality, and resulting in the incarceration and prosecution of many
innocent women who have suffered uninduced miscarriages.

EL SALVADOR’S TOTAL CRIMINALIZATION OF ABORTION: THE LEGISLATION

In 1998, El Salvador criminalized abortion under any circumstances, and in 1999 passed a constitutional amendment
recognizing an embryo as a human being from “the moment of conception”.> Thus a person who performs or self-induces
an abortion, even before the fetal stage, is liable to be prosecuted for homicide. This carries a penalty of up to 50 years’
imprisonment.’ Further, it is a blanket offence in El Salvador for public employees or officials of any public authority
(including hospitals and clinics) to fail to report crimes.” This includes failing to report abortion. The result is that many
women who suffer serious unprovoked complications in pregnancy (such as a miscarriage), opt not to seek healthcare
assistance due to a fear that they will be prosecuted and imprisoned. In the event that women do seek medical attention,
they face the risk of being unjustly reported and prosecuted without adequate legal advice and representation.” There
remains a stigma in El Salvador against speaking about abortion law reform and reproductive rights.® Those who do speak
out are often subject to abuse, aggression, and political violence and harassment.”

RECOMMENDATIONS

Now more than ever, an explicit
recommendation decriminalizing
abortion in El Salvador, at least in
certain circumstances, is crucial to
upholding women’s right to
health without discrimination.

We respectfully request the
Committee to make the following
recommendations to El Salvador
during the 66" Session:

To urgently repeal El
Salvador's highly restrictive
anti-abortion legislation.

Alternatively, to urgently
amend El Salvador’s anti-
abortion legislation to permit
exceptions for pregnancy
resulting from sexual
violence, rape or incest,
where there is a threat to the
mother’s life or health, or
where the fetus is unviable.

In any event, to urgently
amend El Salvador's anti-
abortion  legislation  to
remove the obligation of
health professionals and
public officials to report
women to the police based
merely on a suspicion of
abortion; and to formulate
and actively implement
policies to provide for the
widespread dissemination of
contraceptive products
(particularly emergency
contraception) and accurate
family planning information
to allow women (particularly
adolescents in rural areas) to
exercise their reproductive
rights.




THE CONSEQUENCES OF EL SALVADOR’S TOTAL CRIMINALIZATION OF ABORTION

El Salvador’s severe anti-abortion legislation effectively restricts women’s access to healthcare and has led to the preventable deaths of many El Salvadoran women.
Between 2000 and 2011, 57.4% of formal complaints to the authorities regarding potential breaches of anti-abortion legislation came from staff in public hospitals and
from the Salvadoran Social Security Institute.® Women with obstetric complications have died or suffered long-term health damage from lack of medical treatment
because they have been afraid to attend public hospitals.” Women have also committed suicide or otherwise died, or suffered long-term damage to health following
backstreet abortions or self-inducement, whether by inserting an object or by ingesting potentially lethal medication or substances.™

El Salvador’s laws lead to the prosecution and imprisonment of vulnerable women. Between 2000 and 2011, 129 women in El Salvador were prosecuted for abortion or
homicide when the fetal deaths occurred in the last months of pregnancy.™ Of these 129 women, 26 were convicted of homicide' and 23 were convicted of abortion.”
Most of these women were young, poor, with limited education, and from remote communities.™ Indeed, 68.2% of the incarcerated women were between 18 and 25
years old and with limited education. Almost three-quarters were single.”

“Las 17” are a group of 17 El Salvadoran women who, between 1999 and 2011, were each sentenced to up to 40 years in jail following reported miscarriages, mostly on
charges of aggravated homicide.'® One of these women, “Guadalupe”, suffered a miscarriage at 18 after being raped and was sentenced to 30 years imprisonment in
February 2008. She was pardoned in January 2015," a decision welcomed by a group of eminent UN experts.” However, nine of these women remain in prison still
seeking pardons. A petition submitted by the Center on their behalf asserting that El Salvador’s conduct breaches international human rights law is currently being
considered by the Inter-American Commission on Human Rights.

El Salvador has maintained its stance against abortion and reproductive rights despite the outbreak of the Zika virus, which the Centers for Disease Control and
Prevention has now concluded is a cause of neurological disorders (including microcephaly) in fetuses.' El Salvador’s wholly inadequate response to this crisis has been
to urge women to avoid pregnancy until 2018 as a means of militating against the risk of having children with birth defects.”” This contradicts the World Health
Organization’s official interim guidance of February 18, 2016, which states that women at risk of being infected with the Zika virus should have “ready access to
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emergency contraceptive services and counseling”.

WOMEN’S RIGHTS TO SUBSTANTIVE EQUALITY AND TO BE FREE FROM DISCRIMINATION (ARTICLES 2, 3, 5, 15 AND 24)

El Salvador’s total criminalization of abortion reflects a systemic bias against women, and furthers the cycle of pervasive gender-based discrimination. It impacts
disproportionately on young women from poor, vulnerable and rural backgrounds. While men are unaffected, most young girls who fall pregnant are forced to drop out
of school, with little or no prospect of resuming their studies.* This entrenches a cycle of poverty and discrimination in a way that distinctly affects women, and leads to
a continuing state of inequality. Those who do seek access to healthcare when suffering from obstetric complications fear being reported to the authorities. Again,
women are distinctly affected, even where they may have been forced into abortion by a male counterpart, because they are the ones who are reported, investigated,
interrogated and often detained without any real sensitivity or consideration for their vulnerable state. And in the event of prosecution, they are exposed to a real risk
of a breach of due process and injustice. Instead of advancing women'’s rights, El Salvador’s total criminalization of abortion exacerbates and entrenches discrimination
against women, in contravention of the central tenet of CEDAW.

WOMEN’S RIGHT OF EQUAL ACCESS TO HEALTHCARE (ARTICLE 12)

El Salvador has failed to provide health services that are appropriate for and available to women, in the sense that health services must be delivered in a manner
consistent with women'’s rights, including the rights to dignity, autonomy, privacy, confidentiality, informed consent and choice.? EI Salvador has created real and
significant barriers to healthcare during and after pregnancy. In so doing, it fails to meet the “specific, distinctive health needs and interests of women” > This violates

Article 12(2), and discriminates against women in violation of Articles 2 and 12(1).

WOMEN’S RIGHT TO REPRODUCTIVE FREEDOM (ARTICLE 16(1)(e))

El Salvador has failed to create the necessary conditions for women to control their reproductive capacity.” By enacting highly restrictive anti-abortion legislation, and
by failing to provide adequate access to information and education, women in El Salvador are prevented from exercising their reproductive rights in contravention of
Article 16(1)(e).

DISCRIMINATION AGAINST WOMEN IN RURAL AREAS (ARTICLE 14)

El Salvador must eliminate discrimination against women in rural areas. Rural living increases women’s socio-economic disadvantages by excluding them from services
and opportunities, and constitutes a distinct source of discrimination against women.”® Rural women (including many of the “Las 17”) tend to use the most unsafe
methods of abortion and the most untrained abortion-providers. Such women are therefore more likely to suffer severe complications from abortion.”’” El Salvador has
violated Article 14, since its anti-abortion legislation has a distinctly and disproportionately negative impact on women in rural areas.

WOMEN’S RIGHTS TO EDUCATION, EMPLOYMENT AND PARTICIPATION IN PUBLIC AND POLITICAL LIFE (ARTICLES 7, 8, 10 & 11)

Anti-abortion legislation creates lasting detriment to women and equality in El Salvadoran society by entrenching poverty and by depriving women of educational,
economic, social and political opportunities, leading to cross-generational prejudice and disadvantage. El Salvador’s breaches of Articles 12, 14 and 16(1)(e) give rise to
a consequential breach of a number of other rights under CEDAW, including the right to education under Article 10, the right to employment under Article 11, and the
right to participate in public and political life under Articles 7 and 8.



! Performing an abortion on another carries a penalty of imprisonment of up to twelve years, and self-inducing an abortion carries a penalty of imprisonment of up to eight years,

see Decreto N° 1030, Cédigo Penal (1998) (hereinafter ‘1998 Criminal Code’), Articles 133-137. See also Cdigo de Etica y Deontologia Médica (2015) (hereinafter ‘2015 El Salvador Doctors’
Code of Ethics and Deontology’), Article 87, which provides that “performing abortion constitutes serious misconduct according to the Criminal Code”.
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