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Mr. Chairman, and respected members of the Committee.  I consider it to be a great honour to be present before the August Body.
1.
I propose to divide this presentation into two parts.  In the first part, I propose to deal with the constitutional and legal framework in our country with regard to securing equality and highlight the progress made in this behalf.   In the second part, I will deal with the questions raised by the Rapporteur in relation to Article I.

2.
The Constitutional Framework 


The Preamble of the Constitution of India states that India is constituted into a Sovereign, Socialist, Secular Democratic Republic and to secure to all its citizens, amongst others, Justice, social, economic and political; Equality of status and opportunity; Fraternity assuring the dignity of the individual and the unity of the nation. 

3.
The Preamble is the epitome of the basic structure of the Constitution guaranteeing justice - social, economic and political - equality of status and of opportunity with dignity of person and fraternity. The word ‘justice’ used in the Preamble in a broad spectrum to harmonize individual right with the general welfare of the society.  Justice balances equality with the competing demands of distributive justice.  Justice aims to promote the general well-being of the community as well as individual’s excellence. 

4.
Social justice, equality and dignity of the person are cornerstones of social democracy. The concept of ‘social justice’, consists of diverse principles essential for the orderly growth and development of the personality of every citizen. ‘Social justice’ is an integral part of ‘justice’ in the generic sense. Social justice is a dynamic device to mitigate the sufferings of the poor, weak, disadvantaged and deprived sections of the society and to elevate them to the level to enable them to live a life with dignity.  Social justice is not a simple or single idea but is a complex tool for social change to ameliorate the lot of poor and achieve the greater good of the society at large.
5.
Article 14 of the Constitution of India enjoins upon the State not to deny to any person ‘equality before the law’ or ‘the equal protection of the laws’ within the territory of India. Most constitutions speak of either ‘equality before the law’ or ‘the equal protection of the laws,’ but very few incorporate both. 

6.
The content of these two concepts is not the same though there may be much in common.  The expression, ‘equality before the law’ contemplates minimizing the inequalities in income and eliminating the inequalities in status, facilities and opportunities not only amongst individuals but also amongst groups of people, securing adequate means of livelihood to its citizens and to promote with special care the educational and economic interests of the weaker sections of the people, including in particular the Scheduled Castes and Scheduled Tribes and to protect them from social injustice and all forms of exploitation.  Therefore, the expression ‘equality before the law’ contains the declaration of equality of the civil rights of all persons within the territories of India. However, the phrase ‘equal protection of laws’ postulates that all persons similarly circumstanced shall be treated alike both in privileges conferred and liabilities imposed.   

7. 
There is one more facet. The concept of ‘equality before the law’ is modeled on the concept of ‘rule of law’. Traditionally, this concept has been applied largely to the process of implementation of the laws of the State. Initially, the Hon'ble Supreme Court of India in a series of judgments applied the Test of Reasonable Classification to decide whether a State action or legislation violated Article 14 of the Constitution. The Supreme Court of India in the case of E.P.Royappa Versus State of Tamil Nadu [reported in 1974 (4) SCC 3] enlarged the dimensions of equality. The Hon'ble Court held that the ‘equality principle is a dynamic concept with many aspects and dimensions and it cannot be cabined, cribbed and confined. From a positivistic point of view, equality is antithetic to arbitrariness. In fact equality and arbitrariness are sworn enemies; one belongs to the rule of law in a republic while the other, to the whim and caprice of an absolute monarch. Where an act is arbitrary, it is implicit in it that it is unequal both according to political logic and constitutional law and is therefore violative of Article 14’.

8.
One more fundamental issue needs to be highlighted. Article 14 injuncts the ‘State’ from denying to any person equality before the law or the equal protection of the laws within the territory of India. Initially the definition of State was treated as exhaustive and confined to the authorities or those which could be read ejusdem generis with the authorities mentioned in the definition of Article 12 itself. The next stage was reached when the definition of ‘State’ came to be understood with reference to the remedies available against it. Presently, any body, in the light of the cumulative facts, is financially, functionally and administratively dominated by or under the control of the Government. Such control must be particular to the body in question and must be pervasive. If this is found then the body is a State within Article 12.    This has substantially enlarged the reach of the chapter on Fundamental Rights (Part III of the Constitution).

9.
In the Indian Constitutional structure, the High Courts can exercise the powers of Judicial Review for enforcement of any Fundamental Right including the Right to Equality. The reach and horizon of such a power is extremely wide. Therefore, an aggrieved party can always seek a remedy under the ordinary course of law or by way of a writ petition under Article 226 of the Constitution.  The words ‘any person or authority’ used in Article 226 are, therefore, not to be confined only to statutory authorities and instrumentalities of the State. They may cover any other person or body performing public duty. The form of the body concerned is not very much relevant. What is relevant is the nature of the duty imposed on the body. The duty must be judged in the light of positive obligation owed by the person or authority to the affected party, no matter by what means the duty is imposed. If a positive obligation exists mandamus cannot be denied.   It is clear that when a private body exercises its public functions even if it is not a State, the aggrieved person has a remedy not only under the ordinary law but also under the Constitution, by way of a writ petition under Article 226. 

10.
Articles 14 - 18 form the Constitutional Code on Equality.  It seeks to secure equality not only when equals are treated unequally but also when unequals are treated equally. To bring about equality between the unequals, therefore, it is necessary to adopt positive measures to abolish inequality. The equalizing measures will have to use the same tools by which inequality was introduced and perpetuated. Accordingly, the Founders of the Constitution incorporated Articles 15 and 16 in the Constitution. Article 15 prohibits discrimination on some special grounds — religion, race, caste, sex, place of birth or any of them.  It is available to citizens only, but is not restricted to any employment or office under the State. Article 16, clause (1), guarantees equality of opportunity for all citizens in matters relating to employment or appointment to any office under the State; and clause (2) prohibits discrimination on certain grounds in respect of any such employment or appointment. It would thus appear that Article 14 guarantees the general right of equality; Articles 15 and 16 are instances of the same right in favour of citizens in some special circumstances. Article 15 is more general than Article 16, the latter being confined to matters relating to employment or appointment to any office under the State. 

11.
Article 15(3) of the Constitution, enables special provisions being made for women and children notwithstanding Article 15(1) which imposes the mandate of non-discrimination on the ground (among others) of sex. This was envisaged as a method of protective discrimination. This same protective discrimination was extended by Article 15(4) to socially and educationally backward classes of citizens or Scheduled Castes and Scheduled Tribes. As a result of the combined operation of these articles, an array of programmes of compensatory or protective discrimination have been pursued by the various States and the Union Government.   At the same time, the programmes and policies cannot be unreasonable or arbitrary, nor can they be executed in a manner which undermines other vital public interests or the general good of all. All public policies, therefore, in this area have to be tested on the anvil of reasonableness and ultimate public good. Article 15(4) also must be used and policies under it framed in a reasonable manner consistently with the ultimate public interests. 

12.
Article 16 (1) of the Constitution particularizes the generality in Article 14 and identifies, in a constitutional sense ‘equality of opportunity’ in matters of employment and appointment to any office under the State. Article 16 (4) permits reservation of posts in favour of backward classes.   It needs to be clarified that Article 16(1) or Article 15(1) permit reasonable classification for ensuring attainment of the equality of opportunity assured by it. For assuring equality of opportunity, it may well be necessary in certain situations to treat equally situated persons unequally.   Not doing so, would perpetuate and accentuate inequality. Articles 16(4) or 15(3) are instances of such classification, put in to place the matter beyond controversy.   

13.
Article 17 of the Constitution provides that ‘untouchability’ is abolished and its practice in any form is forbidden.  Article 17 also provides that the enforcement of any disability arising out of untouchability shall be an offence punishable in accordance with law.   It is appropriate to mention herein that Article 17 of the Constitution has been implemented by the Protection of Civil Rights Act, 1955.   

14.
Then we have the Directive Principles of State Policy.  In Part IV of the Constitution, Article 39A of the Constitution directs the State to secure that the operation of the legal system promotes justice on the basis of equal opportunity and shall in particular provide free legal aid, by suitable legislation or schemes, to ensure that the opportunities for securing justice are not denied to any citizen by reason of economic or other disabilities. Similarly, Article 41 of the Constitution provides that the state shall within the limits of its economic capacity, make effective provisions for securing the right to work, to education and to public assistance in cases of unemployment, old age, sickness and disablement and in other cases of undeserved want.  In this regard, it is pertinent to mention that the Indian Parliament, has recently enacted the National Rural Employment Guarantee Act, 2005, the object is to give employment to at least one member of a family for hundred days in a year, on paying wages as fixed under that Act. 

15.
Similarly, Article 45 calls up the State to provide for free and compulsory education for all children until they complete the age of fourteen years.  Article 46 enjoins the State to promote with special case the educational and economic interests of the weaker sections of the people, and in particular of the Schedule Castes and the Scheduled Tribes,  and to protect them from social injustice and all forms of exploitation.   Article 51(c) enjoins the State to foster respect for international law and treaty obligations.  

16.
But of course a mere statement of rights, however admirable and idealistic in itself, is valueless unless effective means of enforcement exist. In Articles 32 and 226 of the Constitution such means were unambiguously provided to the Supreme Court and the High Courts of the States. The right to approach the Supreme Court for the enforcement of fundamental rights is itself a fundamental right guaranteed by the Constitution of India under Article 32 and is thus a ‘guaranteed remedy’ for enforcement of fundamental rights. The jurisdiction of the Supreme Court under Article 32 is not confined to issuing prerogative writs only and is not circumscribed by the conditions which limit their exercise. The Supreme Court has time and again exercised its jurisdiction under Article 32 to ‘forge such new tools, which may be necessary for doing complete justice and enforcing the fundamental rights guaranteed in the Constitution’. It has been held that while interpreting Article 32, it must be borne in mind that our approach must be guided not by any verbal or formalistic canons of construction but by the paramount object and purpose for which this article has been enacted as a fundamental right in the Constitution and its interpretation must receive illumination from the trinity of provisions which permeate and energise the entire Constitution, namely, the Preamble, the Fundamental Rights and the Directive Principles of State Policy. Under Article 226, even the High Courts have the jurisdiction to enforce fundamental rights and other legal rights.

17.
Through the device of public interest litigation or PIL as it is popularly known the Courts in exercise of powers under Article 32 and Article 226 of the Constitution of India entertain a petition filed by any interested person in the welfare of the people who is in a disadvantaged position and, thus, not in a position to knock the doors of the Court. Whilst dealing with PILs, the Supreme Court has taken note of the fact that it is constitutionally bound to protect the fundamental rights of such disadvantaged people so as to direct the State to fulfill its constitutional promises. This concept has evolved through the various judgments of the Supreme Court and has come to occupy an important place in the Indian judicial system.

18.
Thereafter, the Supreme Court as well as the High Courts has exercised jurisdiction under Article 32 and Article 226 respectively to enforce the rights of the socially backward and the under-privileged and secure social justice to people of India by protecting the rights guaranteed under Article 14-18. In doing so, Courts have taken support of Article 21 of the Constitution of India provides that no person shall be deprived of his right to life or personal liberty except according to procedure established by law. While interpreting ‘Right to Life’ enshrined in Article 21, the Supreme Court has held that it includes the right to live with human dignity and would include all those aspects of life which go to make a man’s life meaningful, complete and worth living. The scope and ambit of ‘Right to Life’ has been expanded to include facets such as right to food, right to shelter, right to clean environment free from smoke and pollution, etc. 

19.
It is thus clear that the Courts in India are fully equipped with the jurisdiction to address the issue of discrimination, irrespective of nature and basis of discrimination. The Indian Judiciary has consistently endeavoured to secure social justice to the people of India. It is sensitive to the objectives of equality of status and opportunity envisaged by the Constitution of India and have always leaned in favour of redressal of grievances of the poor, the down trodden and the under-privileged.

20.
And finally, in this behalf, one cannot forget that the fundamental premise on the basis of which the legal system in India flourishes is its commitment to the Rule of Law premised on equality. Equality and Rule of law are synonymous and judicial review is the mechanism for securing both.  Over the years, the Indian Supreme Court, which is one of the most respected and powerful courts in the world, has declared that judicial review, rule of law and equality are part of the basic structure of the Indian Constitution and cannot be amended or abrogated.  I would submit that there cannot be any greater protection against discrimination than this unequivocal commitment.

21.
I now turn to the question put up by the Rapporteur in connection with the consideration of the periodic reports of India.   I shall straightaway deal with the points made in paragraph 2 under Article 1 which reads as follows:

“Having regard to the Committee’s previous concluding observations (para 14),  please explain the reasons why the State party maintains its legal position that caste-based discrimination falls outside the scope of article 1 of the Convention, despite the position to the contrary expressed in CERD’s General Recommendation 29 (2002).  In this context, please comment also on the proposal of the Indian Government to include “descent” among the grounds of prohibited discrimination during the travaux préparatoire of the Convention.”

22.
This question really is in two parts.  The first part seeks reasons as to why India maintains its legal position despite CERD’s General Recommendation 29 of 2002.    The Permanent Representative has reiterated the official position of India.  I propose to substantiate this position.
23.
In this connection, I would firstly draw attention to Article 31 of the Vienna Convention on the Law of Treaties, which provides that a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of the objects and purpose.   We have no doubt about the ordinary meaning of the expression “racial discrimination.”   It is well accepted that the Indian caste system cannot be said to be racial in origin.   The Encyclopaedia Britannica, volume 15, 15th edition, (page 361) reads as follows: 


“On balance, the evidence that the Indian caste system is racial in origin and that India is or was a racist society is unconvincing.  Race and caste are mentioned separately in the Indian Constitution as prohibited grounds of discrimination. They are not considered to be interchangeable or synonymous.  The principal architect of the Indian Constitution was Dr. Ambedkar,  a Dalit.  He certainly knew the distinction between race and caste.  If the concept of caste was included in race there was no reason to mention them separately.”

24.
In this connection I may also quote from an article by the former Attorney General for India, Mr Soli J Sorabjee, (who was a Chairman of the UN Sub Commission on Human Rights)  published in a book entitled,  ‘Caste, Race and Discrimination’  by the Indian Institute of Dalit Studies, in 2004.


“Article 1 of the International Convention on the Elimination of All Forms of Racial Discrimination (CERD) defines the term ‘racial discrimination’ to mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, or an equal footing of human rights and fundamental freedoms.  Thus the unmistakable characteristic of racism and racist regime are segregation and exclusion of persons because of their race from high public offices,  educational institutions and from public employment.”

25.
To similar effect is the treatment of racial discrimination in Wikipedia which treats racism as a belief, system, doctrine and status with inherent biological differences between human races, determining culture or individual achievement.  Turning specifically to the issue of caste discrimination in India this is what is stated:

“Caste discrimination in India is often considered to be a form of racism. Critics of the analogy refute claims of equivalency between Caste and Racial discrimination, pointing out that the caste issues as essentially intra-racial and intra-cultural.  The only reason India wants caste discrimination kept off the agenda of anti-racism is that it is a needless detraction  from the issue of racism.  Caste discrimination in India is undeniable but caste and race are entirely distinct.   Such allegations have also been rejected by many sociologists such as Andre Béteille, who writes that treating caste as a form of racism is “politically mischievous” and worse, “scientifically nonsense” since there is no discernable difference in the racial characteristics between Brahmins and Scheduled Castes.  He writes that “Every social group cannot be regarded as a race simply because we want to protect it against prejudice and discrimination.”


(The article,  ‘Race and Caste’ is also published in the book, ‘Caste, Race and Discrimination’ referred to hereinabove.)

26.
We have no manner of doubt that one of the main reasons for the context for adoption of the Convention was the practice of apartheid and caste, being an institution unique to India, was not the basis contemplated by the participants to the deliberations on the Convention.

27.
Secondly, apart from the ordinary meaning of the words, “racial discrimination” we rely also on Article 31.3.b of the Vienna Convention, which requires the taking into account of subsequent practice in the application of the Treaty.  In this behalf, it is significant that until 1996, it was never contended that caste falls within the concept of racial discrimination on the basis of the expression, “descent.”   This view surfaced for the first time in 1996.   It is not without significance that CERD took this position more than three decades after its establishment.

28.
Thirdly, the expression, “descent” has a definite meaning in the Indian Constitution.  The word, “descent” is not used in Article 15 of the Constitution of India, but occurs in Article 16.2 which deals with prohibition of discrimination in public employment.   In this behalf it is relevant to note the debates in the Constituent Assembly in November 1948.

29.
The speech made by Shri Raj Bahadur, a member of the Constituent Assembly,  shows that the word, “descent” was introduced to nullify all privileges enjoyed by some on the basis of their dynastic position or family status.  Whilst dealing with the discrimination on account of descent, Shri Raj Bahadur said, 

“It is my humble submission that when we are here to forge our constitution, we should eliminate all sorts of distinctions arising on the basis not only of religion, caste, sex, etc. but also on the basis of family and descent. …..   

It is common experience, rather it is a kind of grievance with most of us that in the distribution of offices and appointments of the State and also in the services, some discrimination is observed on the basis of birth and descent.”

30.
Given the circumstances in which the Indian Constitution was framed and the declared commitment to eliminate feudalism and the zamindari system,  the emphasis on descent was to remove privileges based on family ties and kinship. This is an aspect on which Professor Dipankar Gupta will elaborate.

31.
The word, “descent” occurring in Article 16(2) of the Constitution has been consistently construed in various judicial pronouncements.  Provisions which give preferential rights in offices to members of a particular family, were held to be amounting to discrimination on the ground of descent in contravention of Article 16(2).  The leading judgment in this behalf is the judgment of the Supreme Court in  Gazula Dasaratha Rama Rao, Petitioner  v. State of Andhra Pradesh and others, Respondents  which has been followed in several cases.

32.
I now turn to the second part of the question which calls for comments on the proposal of the Indian Government to include the word, ‘descent’ amongst the grounds of prohibited discrimination during the travaux préparatoire of the Convention.   I am of the opinion that there is nothing in the suggestion by India to include the word, “descent” in the definition which supports the suggestion that the word, “descent” was meant to include ‘caste’ as an aspect of racial discrimination.   The speeches in the U.N. Assembly show that the primary concern was with regard to the difficult experienced with the expression, “National Origin.”   It is our view that the observations or speeches made could not be taken out of context.

33.
We are clearly of the view that the proposal of the Indian Government on the inclusion of “descent” in Article 1 was based firstly on our concerns regarding discriminatory treatment meted out to Indians in their own land while under colonial rule and secondly to persons of Indian descent in countries where they had settled in large numbers. 

34.
 Having said this, I would like to draw attention to the constitutional provisions which make special reference to Scheduled Castes and Scheduled Tribes.
35.
Article 325 prohibits disenfranchisement on grounds of caste.   Articles 330 & 333 provide for the reservation of seats for members of the Schedule Castes and Schedule Tribes in Union and State Legislatures.  Article 335 states that the claims of the members of the Scheduled Castes and Scheduled Tribes shall be taken into consideration, consistently with the maintenance of efficiency of administration, in the making of appointments to services and posts in the affairs of the Union or of a State.   The National Commission for Scheduled Castes and the National Commission for Scheduled Tribes have been set up in accordance with Articles 338 and 338A of the Constitution.  Article 339 casts responsibility on the Union of India for the welfare of Scheduled Areas and Tribes.    The Eighty Second Amendment Act of 2000 provided that nothing in this article shall prevent in making of any provision in favour of the members of the Scheduled Castes and the Scheduled Tribes for relaxation in qualifying marks in any examination or lowering the standards of evaluation, for reservation in matters of promotion to any class or classes of services or posts.  
36.
To give clear expression to Constitutional provisions, an impressive range of legislative measures have been enacted to end discrimination against Scheduled Castes and Schedules Tribes.  These inter alia include:

(i)
The Protection of Civil Rights Act, 1955.

(ii)
The Bonded Labour (Abolition) Act, 1976.
(iii) The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989.

(iv) The Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993.

35.
For all those reasons, we see no reason to change our position.   I thank you for your courtesy and patience.

Thank You
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