Interventions by Dr. Sundeep Khanna, Additional Secretary, Ministry of Social Justice & Empowerment, Government of India – CERD
(26 February 2007)

   Article 17 of the Constitution of India abolished ‘untouchability’ and forbids its practice in any form and that the enforcement of any disability arising out ‘untouchability’ is an offence punishable in accordance with the law. To enforce this Constitutional provision, with in five years of adoption of Constitution, the Untouchability (Offences) Act, 1955 was enacted by the Parliament. Subsequently, to enlarge its scope, the Act was amended in November 1976 and renamed as the Protection of Civil Rights Act, 1955. The Act extends to whole of India and the offences under the Act were made cognizable as well as non-compoundable. 

  2.   The Act provides for punishment of imprisonment for a term of one month to six months with fine of Rs. 100/- to Rs.500/-, for offences like prevention from entering public worship places, using sacred water tanks, wells, springs, water -courses etc, denial of access to any shop, public restaurant, hotel, public entertainment, river, stream, spring, tank, water-tap, other watering places, burial ghat, cremation ground etc, refusal of admission to any hospital, dispensary, educational institutions, any hostel etc., compelling a person on the ground of untouchability to do any scavenging or sweeping or to remove any carcass etc. Section 10A of the Act also empowers the State Governments to impose collective fine. Section 12 of the Act deviates from normal practice of jurisprudence and provides that where an offence under the Act is committed against a Scheduled Caste, the court shall presume, unless the contrary is proved, that such act was committed on the ground of untouchability.  

3.   Section 15(A) of the Act entrusts responsibility to the State Governments to take specific measures such as provision of legal aid, appointment of officers for initiating or exercising supervision over prosecutions for contraventions of provisions of the Act, setting up of special courts, setting up of Committees at appropriate levels, periodic surveys and identification of untouchability prone areas. Likewise Section 15(A)(4) of the Act fixes responsibility on the Central Government to place on the Table of each House of Parliament, every year, a report on the measures taken by itself and by the State Governments.

4.    Further to check and deter crimes against Scheduled Castes and Scheduled Tribes, the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 was brought into force w.e.f. 30th January 1990 with main objective to prevent the commission of offences of atrocities against the members of the Scheduled Castes and the Scheduled Tribes, to provide for Special Courts for the trial of such offences and for the relief and rehabilitation of the victims of such offences. The provisions of the Act extend to the whole of India except the State of Jammu and Kashmir.  Comprehensive Rules were also notified under the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 on 31st March, 1995, which among other things provide for relief and rehabilitation to the affected person. 

5.   Section 3(1) of the POA Act defines the offences of atrocities on like insulting or intimidating with intent to humiliate in any place within public view, corrupting or fouling the water of any spring, reservoir or any other source rendering it less fit for the purpose for which it is ordinarily used, denying any customary right of passage to a place of public resort or obstructing access to a place of public resort to which other members of public have a right to use or access to, forcing or causing to leave house, village or other place of residence etc. , forcing to drink or eat any inedible or obnoxious substance, acts with intent to cause injury, insult or annoyance by dumping excreta, waste matter, carcasses or any other obnoxious substance in his premises or neighbourhood, forcibly removing clothes or parading naked or with painted face or body or any similar act being derogatory to human dignity, wrongfully occupying or cultivating  any land or  getting it transferred,  wrongful dispossession of  land or premises or interfering with the rights over any land, premises or water, compelling or enticing to do ‘begar’ or other similar forms of forced or bonded labour, forcing or intimidating not to vote or to vote to a particular candidate, , assaulting or using  force to any woman with intent to dishonour or outrage her modesty, dominating  the will of a woman and use that position to exploit her sexually to which she would not have otherwise agreed,  Such offences are punishable with imprisonment for a term of six months to five years and with fine.

6.  Section 3(2) of the Act inter-alia, provides death penalty for giving or fabricating false evidence intending thereby to cause, or knowing it to be likely to cause any member of a Scheduled Caste or a Scheduled Tribe to be convicted of an offence which is capital by the law. Likewise, punishment with imprisonment for life and fine is provided for committing mischief by fire or any explosive substance intending to cause destruction of any building which is ordinarily used as a place of worship or as a place for human dwelling or as a place for custody of the property by a member of a Scheduled Caste or a Scheduled Tribe.

7.   Section 21(1)(2) of the POA Act entrusts responsibility to the State Governments and Union Territory Administrations to take such measures as may be necessary for the effective implementation of this Act.   Such measures include legal aid, traveling and maintenance expenses to victims of atrocities and witnesses during investigation and trial of offences, economic and social rehabilitation of the victims, appointment of officers for initiating or exercising supervision over prosecutions for the contravention of the provisions of the Act, setting up of Committees at appropriate levels, periodic survey of the working of the provisions of the Act with a view to suggesting measures for the better implementation of the provisions of the Act and identification of atrocity prone areas. Likewise Section 21(A)(4) of the Act fixes responsibility on the Central Government place on the Table of each House of Parliament, every year, a report on the measures taken by itself and by the State Governments.

8.  The State Governments and Union Territory Administrations for effective implementation of Acts have taken following measures: -

    Special Cells 
   Special Cells have been set up in the States/UTs of Andhra Pradesh, Bihar, Chhattisgarh, Gujarat, Haryana, Himachal Pradesh, Jharkhand, Karnataka, Kerala, Madhya Pradesh, Maharashtra, Manipur, Rajasthan, Tamil Nadu, Uttar Pradesh, Uttaranchal and Pondicherry towards implementation of the Act. 

Nodal Officers

   In accordance with Rule 9 of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules, 1995, the nodal officers for coordinating the functioning of the District Magistrates and Superintendents of Police or other authorized officers, have been nominated in the States of Andhra Pradesh, Assam, Bihar, Chhattisgarh, Goa, Gujarat, Haryana, Himachal Pradesh, Karnataka, Kerala, Madhya Pradesh, Maharashtra, Manipur, Meghalaya, Nagaland, Orissa, Punjab, Rajasthan, Tamil Nadu, Tripura, Uttar Pradesh, Uttaranchal, West Bengal, Chandigarh, Daman & Diu, Dadra & Nagar Haveli, Delhi and Pudicherry.

Contingency Plan

     In accordance with Rule 15 (1) of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules, 1995, the Model Contingency Plan have been prepared by the States of Andhra Pradesh, Goa, Gujarat, Himachal Pradesh, Karnataka, Madhya Pradesh, Orissa, Daman & Diu and Dadra & Nagar Haveli.  

Identification of atrocity prone/sensitive areas in States

  State Governments of Andhra Pradesh, Bihar, Gujarat, Jharkhand, Karnataka, Kerala, Madhya Pradesh, Maharashtra, Orissa, Tamil Nadu, and Uttar Pradesh have identified atrocity prone/sensitive areas in their respective States. 

Special Officers

   In accordance with Rule 10 of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules, 1995, special officers in the identified area have been appointed in the States of Andhra Pradesh, Assam, Chhattisgarh, Gujarat, Haryana, Himachal Pradesh, Jharkhand, Karnataka, Madhya Pradesh, Orissa, Rajasthan, Uttaranchal, Dadra & Nagar Haveli and Delhi. 

Vigilance and Monitoring Committees

   The State Level Vigilance and Monitoring Committees under the Chairpersonship of the Chief Minister and District level Vigilance and Monitoring Committees in accordance with Rule 16 and Rule 17 of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules, 1995 have been set up in the States of Andhra Pradesh, Assam, Bihar, Chhattisgarh, Gujarat, Haryana, Himachal Pradesh, Jharkhand, Karnataka, Kerala, Madhya Pradesh, Maharashtra, Nagaland, Orissa, Rajasthan, Tamil Nadu, Uttar Pradesh, Uttaranchal, Dadra & Nagar Haveli,  Andaman & Nicobar Islands, Daman & Diu .

Designated Special Courts and Exclusive Special Courts

   In accordance with Section 14 of Act, the State Government for the purpose of providing for speedy trial, with the concurrence of the Chef Justice of the High Court, by notification in the official Gazette specify for each district, a Court of Session to be Special Court to try the offences under the Act. State Governments have accordingly notified the existing Courts of Sessions as Special Courts for the trial of offences under the Act.  The State Governments of Andhra Pradesh (12), Bihar (11), Chhattisgarh (07), Gujarat (10), Karnataka (07), Madhya Pradesh (29), Rajasthan (17), Tamil Nadu (04) and Uttar Pradesh (40) have, however, set up exclusive special courts (137 in all). 

9.    Government of India in respect of each of the Act has already laid on the Table of both Houses of Parliament, the Annual Reports up to the calendar year 2004.

10.  Since inter-caste marriages are an effective instrument of combating the evil practice of casteism, the Hon’ble Minister for Social Justice and Empowerment has requested the Chief Ministers of States on 28-02-2006 to consider increase in the incentive amount to Rs.50,000/- for inter-caste marriages. The Government of India would bear 50% of the expenditure. The Government of India has also instituted four National Awards to be given every year to Non-Governmental Organizations and individual Human Rights Activists who have done outstanding fieldwork in the area of eradicating untouchability and in combating offences of atrocities under the Protection of Civil Rights Act, 1955 and the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989. The Award carries an amount of Rs.2.00 lakhs to an individual and Rs. 5.00 lakhs to an Institution, in each of the four regions of the country namely North, South, East and West.

11.   The National Commission for Scheduled Castes and the National Commission for Scheduled Tribes, in accordance with Article 338 and 338- A of the Constitution of India, also discharge their functions including to enquire into specific complaints with respect to deprivation of rights and safeguards of SCs and STs.  The National Commission for Scheduled Castes has also installed a Toll Free Connection at its Headquarters (No. 1800118888) and whenever any complaint is received, the Commission would pursue it through its field offices and take it to the logical conclusion, so that the victim gets fair and humane treatment and the accused are brought to book.

12.  Government of India through concerned agencies is also implementing several schemes for educational development of Scheduled Castes like Pre Matric Scholarship for the children of those engaged in unclean occupation, Post Matric Scholarship, National Overseas Scholarship and Rajiv Gandhi National Fellowship. Under the Centrally Sponsored Scheme of Post Matric Scholarship to students belonging to Scheduled Castes, maintenance allowance, compulsory fees charged by educational institution, book allowance, thesis typing/printing charges, study tour charges etc. are provided.  The National Overseas Scholarship scheme provides financial assistance to meritorious selected students for pursuing higher studies abroad in the specified fields of engineering, technology and science at Masters level courses, Ph.D. and Post Doctoral research programme.  The scheme has been in operation since 1954-55 and 524 awardees have already availed of the benefits under the Scheme. The assistance includes maintenance allowance, tuition fee and other educational expenses besides medical insurance premium, visa fees and toll tax charges, if any.  20 awards are annually provided under the scheme out of which 17 awards are for Scheduled Castes, 2 for Denotified, Nomadic and Semi Nomadic Tribes and 1 award for landless agricultural labourers and traditional artisans.  Under the Scheme of Rajiv Gandhi National Fellowship, Junior Research Fellowship of Rs.8000/- per month and Senior Research Fellowship of Rs.9000/- per month is provided to SC students, for pursuing M.Phil. and Ph.D. research.  Besides it, a contingency grant of Rs.10,000/- is also provided.

13.  
The employment of manual scavengers as well as construction or continuance of dry latrines has also been prohibited under the Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act 1993 and   Section 14 of the Act provides penalty for contravention of the provisions of the Act etc. In respect of each such failure, or contravention, the prescribed punishment extends to one year imprisonment or with fine upto Rs.2,000/- or with both.  Every contravention under the Act is treated as a cognizable offence.    

14.  As liberation and rehabilitation of manual scavengers is a national priority, Government of India has modified the scheme of liberation and rehabilitation of scavengers to completely rehabilitate the scavengers in alternate dignified occupations by March 2009. Accordingly, a new scheme of self-employment for rehabilitation of manual scavengers has been introduced from the year 2006-07.  The objective of the scheme is to assist the remaining scavengers for rehabilitation and the identified scavengers are to be provided training, loan and subsidy.  Credit will be also provided by the banks, which will charge interest from the beneficiaries at the rates prescribed under the scheme.  
15.    In regard to reservations for Scheduled Castes, besides Political Reservation, there is 15% reservation for Scheduled Castes in posts and services under the Central Government and its Public Sector Undertakings. State Governments have also provided reservation to them in their services and in local bodies. In the lower judiciary also, there is reservation. Reservation is also provided in allotment of shops, hostel seats, Government aided Educational Institutions and Non Governmental Organizations funded by Government of India. Government is also very sensitive to the issue of Affirmative Action including reservations in the Private Sector and the Corporate Sector is being motivated for it.
16.   For the past few years there have also been demands from various quarters to specify the Scheduled Castes converts to Christianity as well as Islam, as Scheduled Castes on the analogy that this has already been done in the past in respect of Sikhs and Buddhists. The criteria that has been followed for inclusion in the list of Scheduled Castes is ‘extreme social, educational and economic backwardness arising out of traditional practice of untouchability.’ The historical background for inclusion of only three religions viz. the Hindu, the Sikh and the Buddhist at para 3 of the Constitution (Scheduled Caste) Order 1950 is mentioned below: -

(i) In the year 1931, in context of the Census of India, the Census Commissioner for India had given following, instructions for the purpose of categorization of ‘Depressed Classes’: 

     “I have explained depressed castes as castes, contact with whom entails purification on the part of high caste Hindus. It is not intended that the term should have any reference to occupation as such but to those castes which by reasons of their traditional position in Hindu society are denied access to temples, for instance, or have to use separate wells or are not allowed to sit inside a school house but have to remain outside or suffer similar social disabilities.” 

(ii) In para 3 of the Government of India (Scheduled Castes) Order, 1936, it was provided that “ no Indian Christian shall be deemed to be members of the Scheduled Castes.”

(iii) The Constitution (Scheduled Castes) Order, 1950, included only Hindu religion and member of Ramdasi, Kabirpanthi, Mazhabi or Sikligar castes resident in Punjab or the Patiala and East Punjab States Union for the purpose of specification of Scheduled Castes.

(iv) In the year 1956, an amendment was made in the Constitution (Scheduled Castes) Order, 1950, and the Hindu and the Sikh religions were placed on the same footing with regard to specification of Scheduled Castes.

(v)  The Supreme Court of India in their judgment in the case of Soosai Vs. Union of India & others (W.P.No. 9596 of 1983 and also connected with WP No. 1017 of 1984), relied upon the Constituent Assembly proceedings during framing of the Constitution, which recognized “that the Scheduled Castes were a backward section of the Hindu community who were handicapped by the practice of untouchability” and that “this evil practice of untouchability was not recognized by any other religion.” The Apex Court observed that: -

       “Now it cannot be disputed that the caste system is a feature of the Hindu social structure. It is a social phenomenon peculiar to Hindu society. 

       … Those who occupied the lowest rung of the social ladder were treated as existing beyond the periphery of civilized society, and were indeed not even “touchable” 

 The Court also observed that:-

    “to establish that Paragraph 3 of the Constitution (Scheduled Castes) Order, 1950 discriminates against Christian members of the enumerated castes, it must be shown that they suffer from a comparable depth of social and economic disabilities and cultural and educational backwardness and similar levels of degradation within the Christian community necessitating intervention by the same caste continues after conversion. 

     …………….. It is, therefore, not possible to say that the President acted arbitrarily in the exercise of his judgment in enacting paragraph 3 of the Constitution (Scheduled Castes) Order, 1950.” 

(vi) In the year 1990, another amendment was made in the Constitution (Scheduled Castes) Order, 1950 and the Buddhist religion was also brought under the realm of Scheduled Castes.  

(vii) The amendments referred to in para (iv) and (v) above were supported by the Explanation II of the Article 25 of the Constitution of India, which reads as under: - 

    “In sub-clause (b), the reference to Hindus shall be construed as including a reference to persons professing the Sikh, Jaina or Buddhist religion, and the reference to Hindu religious institutions shall be construed accordingly.”

(viii) The Registrar General of India and the National Commission for Scheduled Castes and Scheduled Tribes, which were consulted in the matter, did not agree to include Scheduled Castes converts to Christianity/Islam in the list of Scheduled Castes. The Registrar General of India have opined that stratification among Christians on the basis of castes could well become a matter of international controversy and it may be misunderstood as if India is imposing its caste system among Christians. The National Commission for Scheduled Castes has also opined that inclusion of Dalit Christians in the list of Scheduled Castes is neither desirable nor justifiable. Likewise in regard to specification of SC converts to Islam as Scheduled Castes, the Registrar General of India has opined that the concept of caste system, caste stratification based on traditional occupations, the social practice of ability-disability in performing socio- religious rights by their member, etc. are not recognized by the Muslims, as they are prevalent within the Hindu society. It will be serious controversy and also discontentment within the Muslims, if their communities are recognized at par with those of Hindu castes on the ground of backwardness, arising due to traditional practice of untouchability, especially for the purpose of Article 341 of the Constitution of India. 

 (ix) The Writ Petition (Civil) No. 180 of 2004 and W.P. No. 94 of 2005 have also been filed in the Supreme Court. The main contentions raised in the petitions are that the social and economic disabilities of Scheduled Caste converts to Christianity continue to persist in most of cases even after their conversion.  Likewise a W.P. No. 47 of 2006 has been filed in Supreme Court in regard to inclusion of Scheduled Castes converts to Islam religion in the list of Scheduled Castes. Besides it, seven Writ Petitions have been also filed in different High Courts. The matter is presently sub-judice.

(x) The Government of India vide Notification No. 14/6/2005-MC, dated 28.09.2005, resolved to expand the terms of reference of the National Commission for Religious and Linguistic Minorities, constituted vide Resolution No. 1-11/2004-MC(D), dated 29.10.2004, to add the following clause to its terms of reference:-

   “(d)- to give its recommendations on the issues raised in W.P. 180/04 and 94/05 filed in the Supreme Court and in certain High Courts relating to para 3 of the Constitution(Scheduled Castes)Order, 1950, in the context of ceiling of 50% on reservation as also the modalities of inclusion in the list of Scheduled Castes.”

    The Commission is presently examining the issue of inclusion of Scheduled Castes converts to Christianity/Islam religion in the list of Scheduled Castes, to which it has been referred, in view of aforesaid Writ Petitions. 

16. The Government of India is also seized of the developmental aspects of Denotified Tribes, Nomadic and Semi-nomadic ‘Tribes’ and a National Commission constituted exclusively for the purpose is presently is presently studying the issues with specific terms of reference in regard to specification of economic interventions required for raising the living standard of these groups by asset creation and self employment opportunities, identification of programmes required for their education, development and health and to recommend measures to utilize the existing channeling agencies set up for the economic development of Scheduled Castes/ Scheduled Tribes and Other Backward Classes for extending an economic development package to these groups, keeping in view their specific requirement . The extended term of the Commission is upto 05.02.2008. The Government of India had also constituted a Technical Advisory Group with experienced experts in the field of sociology, anthropology to review the existing schemes and programmes and to inter-alia suggest suitable modifications therein for the development of Denotified, Nomadic and Semi nomadic Tribes. The Group has already given its Report to the Commission, which is since examining the Report. 

***
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