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L. INTRODUCTION

1. This report was drafted with regards of response of the List of Issues resulted in
the 52" Pre-Sessional Working Group of the Committee on Economic, Social and

Cultural Rights.

2. This report prepared by Indonesian Civil Society Network on Economic, Social
and Cultural Rights Advocacy coordinated by Human Rights Working Group
(HRWG), consist of: Indonesian Women’s Coalition For Justice and Democracy (KPI);
CEDAW Working Group Initiative (CWGI) Indonesia; Institute for Ecosoc Rights
(IER); Trade Union Rights Center (TURC) Indonesia; Indonesian Conference on
Religion and Peace (ICRP); Aliansi Masyarakat Adat Indonesia (AMAN); Jakarta Legal
Aid Institute (LBH Jakarta); International NGO Forum on Indonesian Development
(INFID); Institute for Policy Research and Advocacy (Lembaga Studi dan Advokasi
Masyarakat) ELSAM; Kalyanamitra; Perkumpulan Lingkar Yogyakarta; Wahana
Lingkungan Hidup (Walhi) Jakarta; Sekretariat Walhi Nasional; LBH ASPEK
Indonesia; Indonesian Positive Women’s Network (IPPI) Indonesia; National Network
for Domestic Workers Advocacy (JALA PRT); Arus Pelangi; Mining Advocacy Network
(JATAM) Indonesia; Fransiscan International; Sentra Advokasi Perempuan, Difabel dan
Anak (SAPDA) Yogyakarta; INPROSULA Yogyakarta; Lembaga Studi dan
Pengembangan Perempuan dan Anak (LSPPA); Green Map Yogyakarta; Sarang Lidi;
Perkumpulan IDEA; Sahabat Perempuan; Humanitarian Forum Indonesia; MADYA
Yogyakarta; NARASITA; DIAN/Interfidei; WALHI Yogyakarta; Institute for Research
and Empowerment (IRE) Yogyakarta; Rifka Annisa; Institute Perempuan; Forum LSM
Yogyakarta; Forum PRB Yogayakarta; Solidaritas Buruh Yogyakarta; Yayasan Annisa
Swasti (YASANTTI); Rumpun Tjoet Nyak Dien; LBH Apik Yogyakarta; Setara Institute;
The Wahid Institute; Yayasan Kesehatan Perempuan; Desantara; Koalisi Rakyat untuk
Hak atas Air (KRUHA); Solidaritas Perempuan; Mitra Perempuan; Institute Kapal
Perempuan; Perkumpulan untuk Pembaruan Hukum Berbasis Masyarakat dan Ekologis
(HuMA); KIARA; YEU Yogyakarta; Perhimpunan Keluarga Berencana Indonesia
(PKBI), Serikat PRT; World Resources Institute (WRI); Muhammadiyah Disaster
Management Center (MDMC); Indonesian Corruption Watch (IWC); Rindang Banua,
Persaudaraan Korban Napza Indonesia (Brotherhood of Indonesia Drug Victims),

PKNTI; CIQAL (Center for Improving Qualified in Life of People with Disabilities).'
3. This report was prepared by a series of process at the national level, namely:

a. Workshop on Alternative Report to ESCR organized by TURC,
Indonesian Women’s Coalition and The Institute for Ecosoc Rights on
11 — 12 Desember 2013 in Jakarta attended by more-less 30 civil society
organizations.

! Short profile of organizations as attached.
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b. Advanced meeting regarding alternative report writing held by Jakarta
Legal Aid Institute on 13 Desember 2013.

c. Yogyakarta regional meeting on 18 Desember 2013 initiated by
Indonesian Women’s Coalition at Rifka Annisa’s Office, which attended
by 20 civil society organizations of Yogyakarta.

d. A follow-up meeting at HRWG office on 17 Januari 2014, which
participated by 20 civil society organizations in Jakarta and through video
conference by Skype of participants from outside of Jakarta.

e. The alternative reports were compiled and finished by HRWG as
temporary Secretariat of the Coalition/Network. The refined report then
was sent back to the engaged institutions for final checking and addition
of information.

f.  Finalization of draft meeting and rechecking data has done in HRWG on
12" March 2014. This draft was enhanced to be sent to the CESCR.

4. Another report for certain issues is reported separately by International NGO
Forum on Indonesian Development (INFID) and its network.

A. Article 1 paragraph 2 — Free disposal of natural wealth and resources

Issue 1: Please provide information on cases in which the Covenant has been invoked
in and applied by courts.

5. So far, no court verdicts have refers to the ICESCR Convention, either in courts
or within the process of judicial review in the Constitutional Court.” There are numbers
of positive decisions that in accordance with the Convention, such as the verdict of the
Constitutional Court regarding the Law on Plantations. However, it did not quote the
ICSECR. In addition to that, indeed so far, law apparatus in Indonesia have a little
knowledge about the international conventions, such as CEDAW which had been
started in 1984 as the national law most of them do not know the existence of this law,
including also the conventions have been ratified by Indonesia government.

Recommendation

1) Encouraging the judiciaries - both General Courts (under Supreme Court) and the
Constitutional Court - to use the ICSECR Convention that has been ratified by law
No. 11 of 2005 as a reference for their verdicts.

? PFor instance, on 16™ May 2013, Constitutional Court of Indonesia, through the Constitutional
Court Ruling No. 35/PUU - X/2012
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Issue 2: Please inform the Committee of mechanisms in place to ensure that laws and
regulations in force in the State party, including bylaws adopted by local governments
as well as customary and religious laws in force in the State party are consistent with
the provisions of the Covenant

6. Indonesia’s economic and political policies are based on three main components;
mining, plantation and consumption. Those three sectors become reference for the State
in issuing economic policies. It is effecting to the lack of State’s attention over
economic, social and cultural rights; it even leads to a form of neglect.2 The
implementation of the Convention on Economic, Social and Cultural Rights is
constrained by State’ policy direction that greatly emphasis on income from those
sectors. There is no priority to fulfill the obligations mandated by the Convention.

7. Mining and palm oil plantations has forcely taken people’s lands, damaged the
environment with less water resources and which increased it’s vulnerability to disasters,
augmented conflicts, worsened quality of life and violated the rights of citizens around
mining and plantation area. Economic growth that based on consumption sector also has
an impact on economic development, which polarized to the cities and forsaking rural
and agricultural areas. The fundamental rights of citizens in rural areas and those who
work in agricultural sector tend to be neglected. Aside from that, to elevate the growth in
consumption aspect the government has been consistently build malls/shopping centers,
which only accessible for traders with enormous capital and displaced spaces of small
traders and traditional traders.

8. Primary policies made by the Government to improve economic and social
conditions of communities are the National Medium-Term Development Plan
(RPJMN) and Regional Medium-Term Development Plan (RPJMD). In practice, these
policies are simply unrealizable documents. Generally, the realization of policies has not
appeared on the field yet. The RPJMN/RPJMD is not even linear to the direction of
State policy that prioritizes sources of income from mining, forestry, and consumption.
The situation also leads to “enlarge probabilities of human rights violation”.’

9. Disharmony between various laws/local regulations and Human Rights
principles still occurs. Whereas, the Constitution and a number of Laws regarding
ratification of international Human Rights Conventions, including the ICESCR and
2011-2014 National Human Rights Action Plan oblige the Governments to harmonize
and evaluate legislations in order to comply with the principles of international human

rights.
Local Regulation

10. In the context of harmonizing regulations in the local level, the Indonesia
Government has set down policies, comprising: (1) the Regulation of the Minister of
Home Affairs Nr. 67 of 2011 regarding the Amendment of the Regulation of the
Minister of Home Affairs Nr. 15 of 2008 on the Implementation of Gender
Mainstreaming Guidelines in the Regions; and (2) Joint Decree of the Minister of Justice
and Human Rights and the Minister of Home Affairs Nr. 20 of 2012 and Nr. 77 of
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2012 on the Parameters of Human Rights in the Establishment of Legal Products of the
Region. These rules are intended as legal basis and guidelines for harmonization of
regional regulations accommodating human rights principles. However, the Government
has not scrutinized local policies thoroughly,” in fact there has not any local rule been
annulled as a consequence of conflicting the principles of Conventions (especially the
local regulations which against the 1945 Constitution like the local regulation based on
syariah law (Islamic law) except the regulation about tax and retribution that’s not
comply with the central government policies.

11.  The number of local regulations or perda that against Consitution and
discriminatory towards women till March 2014 are 342. The trend back to 3 years has
been increased even double in numbers. According to the Chair of Anti Violence Against
Women National Commission, Ms. Yuniyanti Chuzaifah — most of the local regulations
regulated the obligation of dress code and night hour for women. Indeed this is the
women domestification and limitation of women freedom to express and movement
through the regulation. Five areas where the discriminatory local regulations have been
passed in the big numbers are West Java, West Sumatera, South Sulawesi, South
Kalimantan and East ]ava.4 In 2011, Head of District in Aceh Barat said that women
who wear the mini skirt were valid to be raped! And in 2013 the municipality
government of Lhoksumawe Aceh also forbids women to sit astride in the motorcycle.

12.  In the case of local regulations on Prohibition of Women to Appear in Public at
Night in several regencies/cities,” in reality thus hinder women to work, especially at
nighttime on the night shift of work. Likewise, local regulation of Aceh in practice thus
violates women and children’s right to carry out their activities. In one case in Aceh, a
16-year-old girl (named Putri Erlina, on 3 September 2012) committed suicide because
she had been accused as prostitute that violates local regulation by Sharia Police of Aceh
while she hasn’t.®

13.  The other victim was Lilis Mahmudah Lisdawati in Tangerang. Lilis was a victim
of false arrest and accused as prostitute. Lilis was married and her husband was a teacher.
The impact of the allegation against Lilis along with media reports have made Lilis’
husband to be forced to quit his job, because the school where he used to teach refused
to be linked to appalling stigma imposed by the community, simply because one of its
teacher’s wife had been falsely accused as a slut. They also had to move residences for
several times, because of the label as prostitute had been pinned on her. Lilis often got
unfavorable treatments from her neighbors. As a result of these pressures, Lilis was
experiencing psychological distress and repetitively ill, until she finally died in August
2008. Local regulations (Perda) also had claimed the life of Fifi Aryani. The event
occurred on a night in May 2009, when a Municipality Police Unit (Satpol PP) was
conducting a raid. Fifi was frightened and ran as fast as she could. Municipality Police
Unit would not stop chasing her. At length she was desperate, recklessly; she jumped

’ The Ministry of Internal (Home) Affairs of the Republic of Indonesia is in charge of this task.
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into Cisadane River avoiding Tangerang City Municipality Police raid. She was dead
because of drowning into the river.

Recommendation

1) Encouraging the Government of Indonesia to implement policies and measures that
have been formulated and planned for the harmonization of the laws & regulations
and human rights principles to be in accordance with international human rights
principles and the Constitution. In addition to that to ensure that Indonesia
Government to repel the discriminatory local regulations that against the
Consititution and human rights principle such as anti dicrimination and gender
equality.

2) Ensuring that regional policies do not discriminate vulnerable groups such as
women, children, minority religions/beliefs, LGBT, people with disability, and other
vulnerable groups.

Issue 3: Please provide information on the framework for the protection of the right of
indigenous populations, including Masyarakat Adat, to their customary lands as well
as the process through which their customary lands and forests are officially
recognized. Please also provide information on concrete measures taken by the State
party to address the increasing incidence of land grabbing, as well as examples of cases
where such measures have been effective at preventing land grabbing

Effective at preventing land grabbing (Cases of Batang and Cilacap Regency, Central
Java)

14.  One of the way to protect the citizen’s rights of htier land and decreasing the
numbers of land grabbing is with resolving the land dispute that happen. According to
the study of ELSAM (2012) about the land dispute resettlement in Batang Regency and
Cilacap Regency (Central Java), in the human rights perpective including the state
obligation to fulfill the ecomonic, social and cultural rights of it’s citizens, in fact has non
of it base to solve the land dispute. Out of thousands (structural) land disputes in
Indonesia, a number of successfully concluded cases were only the disputes in Batang
and Cilacap, Central Java. In Batang Regency, 3 of approximately 13 cases of dispute
have been resolved. One of them was the dispute in Subah District with State Owned
Forest Enterprise (Perum Perhutani) Forest Management Unit (KPH) of Kendal, over an
object of dispute of 153.1 ha (378.32 ac) of land. In Cilacap Regency, out of 17 cases of
dispute, a case that has been resolved is the dispute between farmers from five villages in
Cipari District with PT Rumpun Sari Antan (PT RSA), a corporation owned by Family
Foundation of Military Area Command IV Diponegoro (Yayasan Rumpun Kodam IV
Diponegoro), with the object of dispute 267.9 ha (662 ac) of land.

15.  The occurance of two land disputes cannot be set apart from the act of land
grabbing that happened after the 1965-1966 tragedy.. The dispute has just recently

resolved through mediation and negotiation after Indonesia is entering the reformation
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era (after 1998). As a sign of concluded and successful mediation in Cilacap Regency,
President Susilo Bambang Yudhoyono himself even bestowed symbolically the land
certificates to farmers’ representative on October 21, 2010 at the Bogor Presidential
Palace.

16. Nevertheless, the successful of this mediation still leaves some problems. During
resolution process on the case of land dispute in Subah (Batang Regency), at first some
acts of violence against farmers have happened. However, after dispute resolutions
hitherto there hasn’t any advocacy or program from the Government to improve the
welfare of farmers after land redistribution, nor the implementation of agrarian reform
principle or State responsibility for Human Rights fulfillment, such as the right to decent
and dignified life, stipulated within the resolution. In addition, the resolution process did
not mention land grabbing in 1965-1966 incidents which had led to the transfer of
control over land from farmers to the Government of Batang Regency, which then
switched to Perhutani, which had been the root problem of land dispute.

17.  In case of land dispute settlement in Cipari (Cilacap Regency), the farmers
eventually acquired the land; nevertheless there was an irony that some farmers
subsequently lost their land after the agreement. In the resettlement of this controversy
(on December 17, 2009 through a notary act on Waiver of State Land and the Payment
of Indemnification Number 938), the disputed land shall be distributed to farmers (by
distributing land certificates in position), but farmers have to pay indemnities of Rp
1,500 per square meter to PT RSA. The total amount owed by farmers to get the
distributed land certificates was Rp 750,000, plus Rp 100,000 for Village administration
fee.

18. Since farmers did not have the cash or savings to compensate for the land, finally,
a number of farmers thus sold their allotted land to third parties. Therefore, farmers who
originally worked on the disputed land, because of their poverty thus lose the land
altogether. Such resolution did not likely respond to the root of problem, even though
the parties accepted the settlement formula and there was legal certainty on land
ownership after dispute resolution; for the reason that nearly 20% of farmers who
received allocations then resell their land because they could not redeem their allocated
land certificate.

19. In addition, the re-distribution of land after dispute did not targeted the right
groups. In Cilacap, some citizens who did not need more land (such as the village
officials or relatively rich/prospered villagers) thus inserted in the list of land recipients.
This led to augmented amount of residents to receive allotments of land and caused the
obtained area to be increasingly small, namely 500 square meters or 0.05 hectares per
family. The swelling of number, allegedly, was result of land redistribution Committee’s
swindler. Initially, only approximately 1,500 farmers who fought for the land, but by the

* The main reason of land disputes in Batang was the aftermath of 1965 incident, the Regency
Government of Batang took away farm-land owned by citizens and then gave them to the State Owned
Forest Enterprise (Perhutani).
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time of land distribution, the beneficiaries swelled to more than 3 times as much as
5,141 families.

20. As in Batang, beside there is no effort of disclosing the truth on caused problems,
after the resolution also there has not any advocacy or Government program for the
enhancement of farmers’ welfare in Cilacap.

Masyarakat Adat and Recognition

21.  With the population of almost 250 million in 2013 and being the largest
archipelagic country, Indonesia contains 18,306 islands in its territory.” The issues
affecting Indigenous Peoples in Indonesia, including impoverishment and land conflicts,
arise from the non-recognition of their rights as indigenous peoples, land ownership, and
their customary laws and systems by the government and in the national legislation.’
However, the Draft Act on the Recognition and Protection of the Rights of Indigenous
Peoples yet needs to be significantly improved, to ensure comprehensive definition and
recognition of the indigenous peoples.

22.  Article 18B of the Indonesian Constitution stipulates the recognition and the
respect of traditional communities along with their traditional customary rights.
However, the State has the controlling power over the lands and natural resources, to be
used for the benefit of peoples. There has been a lack of legal framework on how the
recognition of the traditional customary rights is implemented. Several legal frameworks
provide a further interpretation, such as the Basic Agrarian Law 1960 which explains
different options of land tenure, which include the recognition the existence of collective
rights based on custom (bak ulayaz) but treats these rights as usufructs on state land that
must give way to national development. According to the Forest Law 1999, all forests
including their natural resources are under the State authority. There is no recognition of
the ownership of customary forest of indigenous peoples. Article 67 of the law stipulates
that the Indigenous Law Community shall be entitled to collect the forest product,
manage the forest according to the prevailing indigenous law but not in contravention
with the law (of the State) and it should be stipulated by a virtue of government
regulation.

23.  Since 2011, the Indonesian People’s Representative Council is taking a
consideration on the b6ill on the Recognition and Protection of the Rights of Indigenous
Peoples. The adoption was supposed to take place in 2014 and due to the political

> Data provided by National Istitute of Aeronautics and Space, 2002. Currently, no official data is
available on the exact numbers and population of indigenous peoples in the country, as neither indigenous
nor ethnic identity has been included or considered in the national census. However, it is estimated that
there are more than 1,000 ethnic or indigenous groups, speaking more than 800 different languages with
their own distinctive and diverse cultures and traditions, making Indonesia one of the most multi-ethnic
countries in the world. Within the territory, stretching from the tip of Sumatera Island to the western half
of New Guinea Island, live various ethnic and sub-ethnic groups with their own cultures and traditions.
The Indigenous World, International Work Group for Indigenous Affairs, 2006.

% More information about masyarakat adat, see, Alternative Report to the Indonesia State Report on
the Implementation of ICESCR, October 2013, para. 35 — 41, 141 — 142, and 187-191
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climate toward parliamentarian and presidential election; the adoption of the bill seems
not to be the priority of the parliament.”

24, On 16 May 2013, the Indonesian Constitutional Court adopted decision No.
35/PUU-X/2012 on the review of the Forestry Law No 41/1999.% However, at the same
year after the announcement of the Ruling Nr. 35/PUU-X/2012, despite the strong
rejection from various parties, the Draft Law on Prevention and Eradication of Forest
Destruction was enacted. The respective Law Nr. 18/2013 is a concern of civil society
organizations, including AMAN as the indigenous people’s organization in the country.
A highly non-transparent and undemocratic process of drafting and enactment shows
that the Law poses extreme dangers to indigenous peoples, especially those who lives and
depend on forests. Weak and problematic definitions of some important substance in
this Law are potentially criminalizing indigenous peoples and threaten their access to
their ancestral forests. Six month after the enactment, the Law has been used as a legal
basis to arrests 11 indigenous persons under the reason of “forest destruction”.

Land grabbing and Indigenous peoples

25. According to The Forest Dialogue (2010), there is only 0.2 % of the forest estate
has been allocated to communities. This means that the protection of the customary
rights of the indigenous peoples over their customary land and forests is weakly
protected, especially when the indigenous peoples are faced with the development
projects which received the permits and supports from the government.®

26.  Research by Institute for Ecosoc Rights (Indonesia) in Kabupaten Barito Timur,
Katingan, and Kota Waringin Timur, Kalimantan Tengah on the Impact of The Oil
Palm Plantation toward People’s Rights, states that the oil palm plantation industry that
operates within the area of the customary and the trans-migrant communities has not
only violated the economic, social and cultural rights sustainability but also their civil
rights. The expansion of the companies has violated the freedom of the local people to
express themselves and to raise their opinions, has eliminated their sense of security for
the presence of thugs whom the companies pay. The companies have caused social
tension and increasing level of conflict within families, inter-individuals in the
communities, between those who oppose the plantations and the government or the
security officers. The communities are then divided into three conflicting parties of those
who agree with the plantations, those who oppose and those indifferent. The companies
have also made local people to endure discrimination, either pertaining to the land
ownership or to having licenses to manage lands or to supposed equality in legal
treatments. With such discrimination, local people’s right to land is therefore not
recognised because they fail to produce ownership evidences, while the companies are
granted licenses to occupy hundreds of thousands or even millions of hectares of lands,
and even the entitled lands owned by trans-migrants have also been taken over.

7 See, Alternative Report to the Indonesia State Report, October 2013, para. 4-5
8 Alternative Report to the Indonesia State Report, October 2013, para. 141.
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27.  There is no measure against the companies that have grabbed local people’s lands
while those who strive for defending their lands have been criminalised and sent to
prisons. Local people’s rights to take part in having necessary information and in taking
public decisions as far as it relates to oil palm plantations that have shown serious
impacts on people’s lives has not summarily been respected. Human rights violation
perpetrated by oil palm companies has been under way because the government has not
observed its responsibility toward human rights conditions. The government has not
carried out its obligations to protect people’s rights from human rights violations by the
companies. The government has also not accomplished its obligations to resolve the
violations that have occurred and to take necessary steps to remediation for the victims.

28. There are some instances in several islands in Indonesia, where the use of
indigenous lands and forests for development and extractive projects have caused
conflicts between the indigenous community and the private companies. In the regent of
Mandailing Natal, in the Province of North Sumatera, there has been a conflict between
PT Sorikmas Mining, company that received the government exploitation permit for
gold mining in 1998 with the indigenous Maindailing communities. In July 2010, there
was a conflict between the company and the communities over the status of Bukit
Sambung (Sambung Hill), which the communities claimed as their customary land and
the overlap between the mining concession and the Batang Gadis National Park. The
community rejected the mining operation of the company in the hill and requested the
central government to spare the hill from the contract between the government and the
company. Allegedly, the mining activities have caused environmental damage, especially
the forest which previously was used as the source of the livelihood of the indigenous
community in the region. The protests continued in May 2011 and in March 2012. The
protesters were criminalized by the police with the accusation of disturbing the public
order. This is an example of the weak legal protection of the right of indigenous
community on their customary land and forest.

29.  Another example is the ongoing implementation of Merauke Integrated Food and
Energy Estate (known as MIFEE) in Merauke area, the Province of West Papua. Based on
the interpretation of the article 18B of the Indonesian Constitution, the State exercises
its power to use the “empty land” for “national development to produce fuel and food
“and “for the benefit of the people”. The MIFEE project should cover 1.2 million
hectares, or over one quarter of Merauke’s area to be used food, pulp and agro fuel
production. This project was implemented, without the full consent of the affected
communities, especially the Marind Anim-ha indigenous people (consisting various clans
such as Baglagise, Basik-basik, Gebze, Kaize, Mahuze and Samkakai) that claimed the
area as their customary land, as they have been using the forest in the area as their main
source of livelihood since time immemorial, before the annexation of Papua to
Indonesia. To date, there is no legal recognition of the customary land of the Marind
upon the area.

30. In 2010, the Papuan Adat Council (Dewan Adat Papua) has rejected the project,

considered the project as a threat to the indigenous community and announced that the
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indigenous land was not for sale. The Adat Council received support from the Malind
and a number of local and national NGOs. There has been numbers of dispute between
the companies receiving permits from the government and the indigenous communities,
such as between the Sangase villagers and Medco Company in 2010. The term of
compensation of the using of land also caused intra-community conflict such the case in

the area of Ulilin, Muting, Jagbob, Okaba and Malind District.’

31. The human rights, in particular economic, social and cultural rights, of
indigenous peoples living on lands where there are mines are often violated. They are
also victims of discrimination and marginalization on a daily basis. Other violations
include forced displacement and relocation, deprivation and destruction of land resulting
in limiting access to resources as primary means of survival and their adequate standard
of living, disruption of culture and traditional livelihood, but also killings and injuries by
gunshots, arbitrary arrests and persecutions. Those responsible of such violations have
been identified as security forces representing governmental and mining companies’
interests.

32. In December 2013, 265 houses and huts of Suku Anak Dalam (SAD) indigenous
community in Padang Salak, Jambi province were destroyed by PT. Asiatic Persada, an
oil palm plantation company, with assistance of the police, military and security guards.
Five hundred people were forced to flee from the village, while another 18 people were
arrested in this incident.

33. On 21-24 December 2013, members of the Semende Banding Agung indigenous
community in Bengkulu province were forcibly evicted from their land. They inhabited
a forest area that was claimed as a National Park. The Minister of Forestry, through the
Office of Bukit Barisan Selatan National Park (TNBBS), forcefully evicted 380 families.
For three days, the indigenous peoples were beaten, verbally abused and threatened with
gunshot, and their possessions damaged and seized, and houses were burned down. Four
people were arrested. As a result of this action 600 people are in danger of starvation and
hundreds of children are at risk of losing their education. As of now, four people remain
jailed in Kaur Resort Police. They are sentenced on the grounds of violating of Article 92
Paragraph (1) Letter (a) and Letter (b) of Law No. 18 Year 2013 on Prevention and
Eradication of Forest Destruction.

34, Furthermore, since 2007, Aru Island, a small island located in Moluccas Province
has been under threat of PT. Menara Group, a sugarcane parent company(consortium)
comprising of 28 subsidiary companies. In 2012, the Regent of Aru Island issued a
principle license, location license and recommendation as the business basis to PT
Menara Group. Based on the license given to the company, the size of the land licensed
for the sugarcane plantation is 484,493 hectares, or about three-quarters of the total
width of Aru Island, and covers about 90 Negeri (villages). The remaining parts of the
island, including corals and mangrove forest, are not suitable for settlements. To
smoothen its operation, PT Menara Group recruited surveyors from several Negeri and
was guarded by the Navy, which prompted intimidation on indigenous peoples.
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35.  Despite the existence of Laws and policies on indigenous peoples, inconsistency
of the Laws as well as conditional wording “as long as ...” are some of the gaps identified
as potential challenges to indigenous peoples in asserting their rights in the country.
Another challenge is the sectoralism of the Laws, as there is no specific Law that
comprehensively regulates indigenous people’s rights, which led to the massive violation
on indigenous rights in the country. Further, the non-integration of the concept and
values enshrined in the international human rights instruments and standard regarding
indigenous peoples. Last but not least, there are several other terms used in laws or in
general, many of which are “referring” to indigenous peoples in a vague, discriminatory
or stereotyping manner.

Plantation Industries

36.  In the Palm oil plantation industrial sector the Government has made and
enacted several laws that are relevant, namely: 1) the law on plantation, 2) the law on
forestry, 3) the law on Environmental protection and Sustainability. But the law is
inadequate in terms of the recognition of the rights of citizens and local communities,
including land rights, rights to utilize the forest, and the environment. The legislation
does not expressly mandate the Government to manage the citizens and ensure that the
region is not included in the given area of palm plantations on the Corporation.

37.  The recognition of the rights of citizens and communities are also not
accompanied by sanctions firmly against perpetrators who commit offences against the
rights of citizens and communities. The Government also did not run the provisions that
mandated in legislation in order to prevent the occurrence of human rights violations,
namely: 1) makes estate planning-forestry-environmental guidelines in the expansion of
palm plantation industry control; 2) make rules about the rights that protect the spatial
and territorial governance community; and 3) apply fully the relevant rules permitting.

38. In this case, the Government did not protect citizens from human rights
violations committed by third parties (the corporations), do not resolve the human rights
abuses that occurred and/or seeking recovery for victims, though there have been many
reports concerning violations of the rights of citizens and the community that made the
company Palm. The Government also failed to supervise the company’s palm oil which
is already in operation. The Government is likely to allow its own citizens and
communities bear the entire impact of violations that arise due to the operation of palm
oil plantations.

39.  The legislation protects the interests of more Palm Oil plantation company and
sacrificing the interests of citizens and communities. There are no sanctions against
companies that violate the rights of citizens and communities. On the contrary, against
citizens who were accused of “disrupting” the estate business could incur criminal
sanctions and fines which are quite heavy (criminalized). As a result, citizens who fight
for its rights could easily be criminalized.

40.  Inadequate laws/rules opens up opportunities for the Corporation to carry out
human rights violations, which are exacerbated by the conditions of the Government not

Indonesian Civil Society Network on Economic, Social and Cultural Rights Advocacy | |



Indonesia's Civil Society Responses on List of Issues of the Committee of Economic Social Cultural Rights (ESCR)

57" Session, Geneva, 28 April - 23 May 2014

run fully the provisions of the law. This condition progressively opening opportunities
human rights abuses by corporations. Results of a study of the Institute for Ecosoc
Rights by 2013 about Industry Impact of Palm oil Plantations in Central Kalimantan to
the condition of human rights shows that:

a.

Palm oil plantation industry which began operating in 1992 central Kalimantan
is growing very rapidly and is likely to be without control, both by the Central
Government or local governments. Every year an average of 65 349 hectares of
forest in Central Kalimantan turned into palm oil plantations. The planting area
of oil palm expansion carried out massively with converting the land of forest and
agricultural land, including tanah ulayat’, indigenous people of arable land, and
land Homesteader community effort. Uncontrolled licensing and the majority of
oil companies operating without a valid permit to comply.' Citizens generally do
not know and also not asked for approval.

Palm oil plantation expansion directly impacts on the territory of Central
Kalimantan is the loss of forests, manah wulayat, marshland, fields, farms, and
gardens residents who changed into a patterned palm monoculture plantations.
Indigenous communities lose unalienated land rights/indigenous land for
communal privately. Many residents also lost "property rights" fields and
gardens. Even in certain villages, 75 percent of arable land loss, with an area
reaching 40 to 74 percent of the total land area taken before seize by the oil
companies.

The rights of citizens to provide opinion and approval are not at all respected.
The company took over the domination/land management with a variety of
approaches, starting with subtle ways to violence (such as bribes, the destruction
and burning of land, pay the thug, opposing one against the other, and prohibit
citizens enter gardens). To speed up the process of expropriation of land, the
company work on the lands, clearing or break used to be farm-land and the land
of tanah wulayat. In this way the company got two advantages at once. Firstly,
accelerating the takeover of the land. After their land cut down and destroyed,
residents finally had to answer their land taken over the company. Secondly,
accelerating the process of settlement and minimize the compensation money. By
considering the land already marred and cut down, citizens ultimately chose to
receive punitive damages are very low than not getting anything. If there are
residents who demanded and protested against the actions of the company, the
company is likely to do * pressure ’ to stop the protest in various ways, such as
opposing one against the other, using mercenaries, using forces using security
forces and others. The pressure to make citizens fear and ultimately chose to

? Collective ownership of costum land.
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surrender and answer their land taken over their company rather than continue
to deal with people telling the company.

Affected communities from the presence of the palm oil plantation industry in
no way get information related the presence and impact of palm oil plantations.
The community does not get that information in their area of palm plantations
will operate and that of gardens, fields, and their included in unalienated
concession company Palm. What's worse, the public simply does not know the
license of the company that includes Palm-held area how many acres, where its
location, and where its boundaries. So if a company violates the limits permitted,
people also do not know. Moreover, the company operates totally without
supervision from the Government. Most of the new citizens know that they have
operated in the area of oil companies after the zanah ulayat, forests, and land-land
they believed runs out. Residents, who identified the village as part of the
apparatus of groups that reject the presence of plantation villages, are not invited
in the meeting and also got the barriers in obtaining administrative services
because it is considered as a barrier to development. The right to participate is
restricted.

Economically, the oil companies have been displacing sources of livelihood of
citizens and communities. The community originally living with dependent
entirely on the forests, rivers, swamps, fields, and orchards are now more
dependent on the market in fulfilling his life. The economic conditions of
citizens declining revenue because of the slump, while expenses increased due to
the growing number of needs that have to be bought from the market

Palm oil Plantation industry which is capital intensive and also solid labor has
opened job opportunities for the people of Central Kalimantan, and
communities outside Central Kalimantan. However, the Corporation and its
business run by palm oil plantations do not respect the rights of citizens on the
job and also the rights of laborers are hired. The company tends to minimising
their responsibility towards workers ’ rights by applying loose working
relationship system in the form of daily labor practices off and waging system
based hard labor: low wages, long working hours/target system, the workload and
the risk of high work without social security, and strict supervision

In addition to taking land and community residents, palm oil plantation industry
has also been damaging and worsen the quality of the environment, including
water, air, and land or settlement’s citizens. The expansion of palm oil industry
has also been eliminating food sources which allow citizens consume food varied
and fulfilling quality of nutritious food. The expansion of palm oil industry has
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also been eliminating various ingredients for traditional medicines and healing
health care.

Palm oil Plantation industry which robs citizens and land-land soil 7anah Ulayat
has threatened community food security and at the same time depriving citizens
of the right to a decent livelihood. Oil companies make the presence of
indigenous peoples and the depletion process undergoes a Homesteader, both
material and cultural impoverishment. The community lost a variety of revenue
sources and a lot of citizens who are now living wage laborers rely on palm oil
plantations. Residents who used to live in relatively wealthy now is in decline in
revenues due to economic pressures and increasing costs of living. Cultural
impoverishment occurs when the residents who used to work freely in the fields
and vineyards of myself now changed status into a palm plantation worker or
“jipen” in the local language.

The expansion of palm oil plantation industry had violated freedom of
expression and citizens to assert an opinion, eliminating the sense of security of
citizens due to the presence of the thugs who paid the company. The presence of
oil companies increase tension/conflicts in the family, their citizens, and between
citizens of Palm with Government counterinsurgency/security apparatus. Society
divided into three groups: pro palm, palm counter group, and the group do not
matter. The presence of oil companies also make citizens subjected to
discrimination, either in terms of ownership and land management as well as in
terms of treatment before the law. Citizens’ rights over land are not recognized
because there was no proof of ownership, while the company was given license to
thousands and even millions of hectares. Even a certified land property of the
Homesteader was also taken over. The company seized the lands of the residents
left, while citizens who fight for their rights over the land, which deprived the
company criminalized. The right of citizens to participate in getting information
and related decision making in the presence of the oil companies seriously
impacting on the lives of the community is absolutely not respected.

Recommendation

1) The Government of Indonesia should ensure the recognition of the customary land

2)

of the indigenous peoples through the adoption of the Bill on the Rights of
Indigenous Peoples currently being considered by the parliament. The Bill should
comply with the international human rights laws including the UN Declaration on
the Rights of Indigenous Peoples.

The Government of Indonesia should take legislative measures to protect the rights
of indigenous peoples to their customary lands and fully involve the IP on the
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development and extractive projects which affect their customary lands through the
implementation of Free, Prior and Informed Consent principles.

3) The Government of Indonesia should combat the discrimination against the
Indigenous Peoples, especially by modifying existing legislation and practices which
discriminate against and violate the rights of indigenous peoples, such as Investment

Law No 25/2007 and Presidential Regulation 65/2006 on Land Acquisition.

4) The Government of Indonesia should uphold the principles enshrined in the UN
Declaration on the rights of Indigenous Peoples and ensure the right of indigenous
Papuans to the resources that are the sources of their livelihoods, including forests

and land.

Issue 4: Please indicate how the principle of free and prior informed consent is
guaranteed in law and in practice in decisions on and the implementation of
development and extractive projects affecting communities

41. Law Nr. 4 of 2009 concerning Mineral and Coal Mining (Minerba) becomes
the implementation basis of extractive industries in Indonesia. Although the Law
stipulates that the establishment of mining area should be transparent, participatory, and
responsible, yet the Government Regulation Nr. 22 of 2010 regarding Mining Area as a
derivative of the Law on Mineral and Coal Mining (Minerba) does not regulate the
involvement of community in establishing mining area at all. As a result, the people are
not given a choice but to accept mine area establishment by the Government.

42.  In practice, socialization process was committed by Government and/or the
mining corporation after the establishment of mining business license areas has been
decided. The socialization was performed by merely providing information concerning
the presence of mining activities designated in the area, without asking for the opinion,
permission or participation from the public and/or affected communities.

43.  People who reject the presence of the mining industry are commonly
criminalized (under Law on Mineral and Coal Mining Articles 162-163). People’s
unrecognized-right to decline and veto against the mine often triggers conflict and
violence in mining sector.

Masyarakat Adat and Extractive industries

44.  Extractive industries issue is one of the main issues that faced by the indigenous
peoples in Indonesia. Mining activities carried out in the territories of indigenous peoples
lead to the deprivation of indigenous peoples land, territories, and resources. Generally,
under Indonesian laws and policies, millions of hectares of indigenous peoples land and
forests have been taken by the government and declared as the state forests. The
companies are legitimate to conduct their activities, run their projects on the indigenous
territories without respecting the indigenous rights especially the right to Free, Prior, and
Informed Consent of the indigenous peoples in that area.
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45.  In Nusa Tenggara Timur Province, the mining companies have been operating
in some regency such as in Manggarai, Ngada, Sumbawa and Lembata. Most of them
are extracting the manganese ores. In the sub-regency Reok, in the regency of Manggarai
alone, the local government has issued 22 mining licenses covering 26.000 ha out of
59.000 hectares of the sub-regency.'” There is an allegation that the minig concesion
includes the protected forest which is also considered as customary forest. There is an
allegation on no clarity on the mechanism of the issuance of the mining permit or on the
amount of financial benefit for the regency. Similar problems related to mining
concession are also found in other regencies such as in Manggarai Timur Regency. It is
another example on how the principle of Free, Prior and Informed Consent is often
either not being understood by the authority or being completely ignored. The affected
communities are not involved in the decision making process. In some cases, those who
reject mining might be criminalized, such as the case of Serise indigenous community in
Manggarai Timur Regency. PT. Arumbai Manganbekti mining company was allegedly
accused to be involved in the land grabbing of customary land (“/ingko” in the local
language) and the pollution of agricultural lands. The Serise accused this company of
taking the lingko without permission from the community. In December 2010, led by
Serise leader Mr. Siprianus Amon, the community filed a complaint with the police
station in Manggarai against the company for land-grabbing. Instead of investigating the
case, Mr. Amon and three other leaders were arrested, brought to the court, and
sentenced to five months in jail.

46.  There is no provision on indigenous peoples in the Law on Mineral and Coal
Mining (4/2009), while in Indonesia there are massive mineral and coal mining projects
take place in or near indigenous territories that have great negative impacts to various
aspects of their life.

The Coastal Area

47.  In June 2011 the Constitutional Court has revoked all policies concerning
coastal concessions and required the presence of participation of coastal communities in
the preparation of coastal resource management plan.'’ Alas, in practice the Government
over and over again did not involve the community in coastal concessions, although the
ruling has been established.

Recommendation

1) The Government of Indonesia should implement the principle of Free, Prior and
Informed Consent in a meaningful manner for the development and extractive
projects, such as the MIFEE project Papua Province and Bintuni Bay project in
West Papua Province, to comply with the UN Declaration on the Rights of
Indigenous Peoples and the UN Guiding Principles on Business and Human Rights.

19 Alternative Report to the Indonesia State Report, October 2013, Para 10-11
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2) Strongly important for the Government of Indonesia to consider the immediate
enactment of the Draft Act on Recognition of the Rights of Indigenous Peoples
(RUU PPHMA) to protect the Indigenous people’s rights.

Issue 5: Please provide information on the existing regulatory framework and processes
for ensuring that development and extractive projects bring tangible benefits to
communities. Please also provide information on the process by which the State party
responds to reports of human rights violations, loss of means of livelihood and
environmental degradation caused by development and extractive projects. Please give
concrete examples of cases where the State party has taken measures to ensure that
affected communities receive reparations

48.  The escalating projects of development and mining in Indonesia to date do not
legate positive benefits for the people of Indonesia. The situation is characterized by
conditions of society in the environs of mining areas in Indonesia that are still in
economically and socially concerning situation. In this regard, the Government of
Indonesia has not yet completely integrated UN General Principle on Business and
Human Rights into business and development policies, including into extractive sectors.
From 2009 to 2012, the Government of Indonesia has issued 10,677 mineral and coal
mining permits (on the the average of 2,669 permits per year).

49.  Exploitation of natural resources at oil and gas mining area thus did not prosper
the population nearby. Study of the IRE Yogyakarta (2011) in Bojonegoro - East Java
over surrounding area of Exxon Mobile operation, for example, found that more than 50
percent of the population is in poverty and more than 80 percent of the population
surrounding oil industry area still live beneath the poverty line. Another example is in
West Sumbawa Regency of West Nusa Tenggara in the environs of PT. Newmont
operation, the number of poverty-stricken people all-around the mine is relatively high
— approximately 53 percent."'

50.  On the other hand, programs of corporate social responsibility (CSR) that had
been required through regulation of Law No. 40/2007 on Limited Liability Company
have not run optimally. While actually, in chapter V, article 74 clearly states that a
corporation running in the field of or related to natural resources is obliged to
implement agendas relating to social and environmental responsibilities. Unfortunately,
many CSR programs are trapped in nothing more than company image building,
charity, and unsustainable. Ultimately, CSR programs are not optimal contributions of
poverty alleviation efforts especially in the vicinity of mine area. Furthermore, the
companies are not capable in integrating UNGP principles on Business and Human
Rights into their internal policies and providing direct benefits to residents in the
neighborhood of business activities.

51.  The presence of mining industry is progressively proved in worsen the
surrounding community’s life quality. In Samarinda - East Kalimantan, for example,
71.2% of land are coal mine concessions. Flood disasters that regularly occur annually
have been increasingly expanded. Number of flood spots in Samarinda from has
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increased from 29 in 2013 to 35 in 2014. In 2011-2012, six persons were drowned in
former mine hollows that had been left punctured and un-reclaimed. Moreover, the
public health conditions that getting worse, 40% of Samarinda citizens have been
imposed with acute respiratory infection as a result of frequent exposure to coal mining
dusts. The usurpation of community’s living space becomes root of poverty problem for
population throughout mining area.

52.  The government’s efforts in responding to pollution and conflicts involving
society have not run optimally. In the case of toxic waste in Buyat Bay as a result of PT
Newmont Minahasa Raya’s tailings, most Buyat villagers are forced to move to
Duminanga village due to the unlivable condition of Buyat Bay. The Court has judged
that PT NMR is not guilty for the pollution occurred in Buyat Bay.

53.  Mining industries are closely linked to violence and human rights violations. On
18 January, 2014, for example, there were violent acts perpetrated by the police in
responding to the rejection against mining by communities from two different locations.
In Pohgading village, East Lombok Regency, three people got shot and seven others were
detained while rallying to reject sand iron mining of PT Anugerah Mitra Perkasa. The
clash was the fifth in the last two months. In Bangka Island, North Sulawesi, the villagers
were intimidated at gunpoint by police who escort the boats transporting heavy
equipments owned by PT. Mikro Metal Perdana, a sand iron mining company.

Recommendations

1) Government programs and CSR activities ideally should consider the aspects of
sustainability and balance, as well as strengthen community’s affluence, which
particularly associated with acts of citizen empowerment.

2) The Government shall facilitate partnerships between corporation and civil society
to ensure that CSR programs can answer community’s problems and needs
especially to overcome poverty.

3) The Government should socialize and making policy to follow up UNGP on
Business and Human Rights, including creating mechanisms of monitoring,
assessment and evaluation at regular basis.

4) The Government of Indonesia, in particular the Ministry of Forestry, the Ministry
for Mining and the Ministry for Agriculture, as well as provincial and regency
governments, should conduct, environmental and human rights impact assessment
on development and extractive projects by involving the affected communities,
especially the indigenous peoples, including to ensure women voices, interests, and
meaningful participation of women.

5) The Government of Indonesia should review licenses that have already been issued
to private enterprises which violate the human rights especially the right to
information, the right to livelihood, the right to healthy environment, the right to
food and the right to culture of the indigenous peoples, including women
indigenous people, especially in the Papua and West Papua Provinces.
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Issue 6: Please explain how the State party’s planning and budgeting process takes
account of the disadvantage of some provinces and groups in the enjoyment of
economic, social and cultural rights

54.  Budgeting systems in Indonesia usually did not involve community participation,
especially for the less fortunate people. In some areas, residents were only involved in
development deliberations process (musrembang) at village level, and were not engaged
in district, regency, and province levels. It causes budget system not aiming for the
benefit of community, especially the less fortunate people. In the result of analysis made
by FITRA in 2011 on Budgets, there were 124 areas (Regencies) that have 60 percent of
its budget (Regional Revenue and Expenditure Budget) allocated to manpower
expenditure. In 2012, there were 302 regions (Regencies) whose more than 60 percent of
its budget was spent on manpower expenditure. Furthermore, there were 16 regencies
whose 70 percent of their budget was spent on manpower expenditure.

55. It impacted on the low quality of public services, particularly for disadvantaged
citizens. In health issues, for example, poor people find it increasingly difficult to access
health care services. In 2013, Indonesia’s National Committee on Child Protection
(KPAI) recorded that at least eight impoverished babies died after had been denied from
hospitals and hundreds of poor patients had been refused by hospitals."> Indonesian
Corruption Watch (ICW) in 2010 found that 70 percent of 986 poverty-stricken
patients who hold the health insurance card for the poor (Jamkesmas, Jamkesda, Gakin,
and SKTM) at 19 hospitals in Jabodetabek (metropolitan areas of Jakarta, Bogor,
Depok, Tangerang and Bekasi) have been in trouble of accessing healthcare services. In
fact, in present year a hospital has dumped an elderly impoverished patient after they
took care of him temporarily.”” Regional areas are in more horrible situation. Health care
facilitation unit is existed but without medical personnel and medicine. In Papua, for
example, in the period of April 6 to July 8, 2008, 147 people died due to diarrhea and
vomiting in Nabire Regency of Papua. The central and regional Governments did not
apply adequate actions in helping the victims.

56.  As it stipulated in the 1945 Constitution article 27 and 34 that every citizen has
a right to have a good livelihood and it guaranteed by the government, therefore the state
has an obligation to guarantee its citizen to have a feasible livinghood. In terms of the
enjoyment of social rights, the Ministry of Social Walfare has setting up the classificaiton
of those who has social problems or Penyandang Masalah Kesejahteraan Sosial (PMKS —
Person with Social Walfare Problems). There are 22 groups who is identified as the
PMKS; (1) displaced toddlers, (2) displaced kids, (3) brats, (4) street urchins, (5) social
economic vulnerable women, (6) victim of violence, (7) displaced elderly, (8) person
with disability, (9) homeless, (10) beggars, (11) bummers, (12) ex-prisoners of detention
center, (13) NAPZA mis-use drugs victims (NAPZA: Drugs, Alcohol, Pyschotropic, and
Other Addictive Him), (14) impoverished family, (15) family with unadequate housing,
(16) family with social psychological problems, (17) remote costum community, (18)
natural disaster victims, (19) social calamity victims, (20) migrant workers with

problems, (21) people with HIV/AIDS, (22) vulnarable family.
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57.  Based on this classification, each group will also be handled by other related
ministries or state bodies and in depends to the region applied. There are many programs
that planned by the state bodies in dealing with PMKS, and to do the programs every
state body have to have the budget plan of each action. And it will take different action
in every province in Indonesia. But unfortunately, there is a difficult access in regard to
the budget transparency of the actions.

58. For instance, to minimize the number under classification of women with social
economy vulnerability, through the form letter of East Java Governor Soekarwo Nr.
260/15612/031/2011 dated on 20® December 2011, instructed that all of the regency
and city in East Java have to immediately close the localization of sex workers. Without
any participation consultation with the related stakeholders including society and the
workers themselves to discuss about future plans, some of the local/city government
starts to raid and close the localization after the provincial policy released. After the raid,
the sex workers are scattered to another point in town. According to the statement of
Secretary of The Commission to the Prevention of HIV/AIDS West Java region Otto
Bambang Wahyudi, in Blitar City there are at least 25 points of meeting point between
the sex workers and the costumer compared with before there are only five point (in
localization). This is effects to the increasing the number of sex workers to 40% and also
the number of people with HIV/AIDS. Meanwhile, the budget planning by province

government is unknown by the civil society.

59.  As the policy of decentralization applied, the prevention of street children is also
directly handled by the local/city government. Some of the province has no systematic
program about prevention or empowering the street children. Even though the national
scale program has been launched by the Ministry of Social Welfare on 2011, some
provinces still facing problems especially with the number of street children with the
criminal offense and street children who’s mainly doesn’t have birth certificate to be
guaranteed by the government. As June 2013, there are 50 million out of 85 million
children who doesn’t have a birth certificate. For the children problems, there is no
mechanism for the children to actively participate on the process of making policies that
affected to their lives.

60.  One of the issue regarding to the enjoyment of the cultural rights are the force
eviction of the costumary land belongs to the indigenous people or masyarakat adas.
There are many plans and projects under the title of development which enacted by the
government to force evict the masyarakatr adatto leave their land. Recalling the
decentralization policy as forementioned on the para. 40, the local government also has
the authority to give the permission of natural resources exploration. This transfer of
power from the central government to the local generates many implications. Instead of
maintaining the natural resources from the exploitative exploration and protect its citizen
from losing their property, the local governments are in a rush to issue the policy of land
clearing. Conflict in Bima, West Nusa Tenggara, on December 2012 is one of the
examples. The Regent Ferry Zulkarnaen has set the land of his people to the company
PT. Sumber Mineral Nusantara which led the resentment and disappointment of the
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people to their Regent. The regent still refuse to revoke the exploration permit until the
people killed by the security force. Thus, instead of putting the people on the same table
with a manner, the government uses its repressive force in dealing with the citizens.

61. Indonesia has many horizontal social conflicts, especially on a base of religious
cause. In fact, there are two communities who are displaced for years because of the
conflict. They are the internally displaced persons of Ahmadiyya in Lombok and Shiite
in Sampang. They are outside of their property to escape the violence by the intolerance
groups that will happen to them if they try to get back to their home. Unfortunately, the
government do not continuing give them basic needs which mandated by the law. This
vulnerable group could be included in the classification of ‘violence victim’ or ‘social
calamity’. But there is no action taken by the ministry to give them the rights their basic
needs. Meanwhile, the local government which has the power of sovling the social
security in their region didn’t have any intention to make adurable solution to these
groups.

B. Article 2 paragraph 2 - Non-discrimination

Issue 7: Please indicate to what extent the State party’s legislation is effective in
enabling the implementation of the provisions on non-discrimination contained in the
Constitution and the Covenant, including by prohibiting discrimination in the
exercise of all economic, social and cultural rights on all grounds, and providing for
sanctions, remedies, and the application of special measures

62.  Neither serious nor comprehensive effort has been made by the Government of
Indonesia through legislation to effectively guarantee non-discrimination principle
contained in the Constitution and the Covenant. In contrast, a number of laws and
regulations thus lead to a violation of rights and discriminate economic, cultural and
social right of vulnerable groups, such as women,'' indigenous people, LGBT, minority
religion/faith, and people with disability. It is noticed in regional regulations in Aceh,
MP3EI projects, marginalization of fisher people (especially women), and the
discrimination against indigenous people (in Papua) or real life practice against minority
religions/beliefs.

63.  In the early year of 2012, Indonesia enacted the Law No. 2 Year 2012 on Land
Acquisition for Development, as one of the important prerequisites to smoothen the
process of land provision for development projects. This Law is in accordance with the
Master plan for Acceleration and Expansion Indonesia Economic Development (MP3EI)
2011-2025 which was launched earlier last year by the President. While the existing
policies mentioned, which are the Presidential Regulation No. 36 year 2005 and
Presidential Regulation No. 65 year 2006 on Land Acquisition for Development for the

" See, Solidaritas Perempuan and HRWG, “Land Grabbing, Women and The Role of IFI in
Indonesia”. Alternative Report to the ICESCR 2013
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Public Interest, had been rejected by most of the civil society as it was considered as an
instrument of eviction of people’s lands, and does not provides protection for the
affected people, including women.

64.  Indonesia has the Law Nr. 40 of 2008 on Anti-Discrimination of Race ad
Ethnic. Unfortunately, this law is only focusing on the discrimination based on race and
ethnic, therefore the other groups is not admitted by the law, such as LGBT,
religion/beliefs minority and political opinion.

Discrimination on a base of religious or belief cause

65.  In many cases, the state in actively discriminated the religious minority. For
instance, Law Nr. 23 of 2006 on Population Administration is still not accommodating
the belief communities (traditional believes) in Indonesia as the religious institution.
Therefore, they cannot posses ID Card, birth certificate, marriage certificate of family
card. Consequently, they also cannot access other public services from the government.'*

66.  Ahmadiyah: There are several issues where religious minorities facing the
economic, social and culture problems because of their religion or belief. Eviction and
torture against Ahmadiyah members was started in 1999 with the burning of Ahmadiyah
mosque in Bayan, Regency of West Lombok. One person passed away, one person was
seriously injured by dagger. All Ahmadiyah residents were evicted from Bayan. In 2001,
torture emerged in Pancor, East Lombok regency. For one week, house by house of
Ahmadiyah was attacked and burned in Pancor. Ironically, the Government of East
Lombok gave two options: they may stay in Pancor but have to apostatizing from
Ahmadiyah or stay within Ahmadiyah and leave Pancor. All Ahmadiyah residents chose
to leave Pancor. Initially they were accommodated in Transito; a Government’s
dormitory building in Mataram. Then some of them rent some houses, approximately
300 people. Some procured BTN houses (on hire purchase) in Ketapang."”

67. After MUD’s Fatwa in 2005, attacks against JAI were escalating. JAI members
who previously have lived in BTN houses in Ketapang, on 4t February 2006, had to
refuge again to Transito dormitory. Approximately 136 families of 157 persons of
Ahmadiyah congregation were evacuated to that building, after had been evicted from
their homes in Ketapang Quarter, Gegerung village, Sub-district Lingsar, West Lombok.
After 4 years, according to testimony of an Ahmadi who has been in refugee, 12 babies
have been born already. In this building they used rag curtain, old banner and snatched
sarong, arranged into booths of 3x3 meters. Inside, there are 6 bathrooms with not much
water. To cook, the congregation built a kitchen with panels made of cement bags and
wooden sticks and bamboos within reach right behind the building. During the time in
Transito building, Ahmadiyah refugees was still charged with the electricity bill and
water of Transito, therefore for the last six months they lived without electricity, because
they cannot afford to pay the bills."

68.  Beside IDPs, some Ahmadiyah congregation once secks for asylum to Australia
Government, although the effort has not succeeded. 6 representatives of Ahmadiyah
Mataram-Lombok congregation visited Consulate General of Australia in Denpasar,

Indonesian Civil Society Network on Economic, Social and Cultural Rights Advocacy | 27



Indonesia's Civil Society Responses on List of Issues of the Committee of Economic Social Cultural Rights (ESCR)

57" Session, Geneva, 28 April - 23 May 2014

Thursday (15" May 2008). They represented 195 Ahmadiyah congregations in
Mataram-Lombok that consisted of 138 congregations who lived in the shelter of
Transito Mataram and 57 congregations in Praya Hospital Central Lombok."”

69.  The Ahmadiyya Jamaa of Indonesia (JAI) is one of the religious minority which
their economic, social and culture rights are violated. In JAI Lombok chapter, is
classified as the internally displaced persons and the victim of violence. They were force
displaced for seven years since February 2006 until now. They were stay in the camp
without any support from the government to fulfill their basic rights. Once they try to
get back to their houses, the mob come again and broke down their houses that already
re-build after the pervious attack. This is happen on 2010, when they has done many
ways to urge their rights to get a feasible living in this country especially in their
homeland. Who keep them to live in the evacuation is the Regent of Lombok him selves.
He never shows an effort to release the evacuee to their own houses and keep them safe
to live. Lately, the land that they leave was proposed with a low price below standard
price of the land in the village. They also cannot get a decent job, primary education and
basic health care because of the stigma embedded to them if they announce the place
where they live ‘temporarily’.

70. Shiite: After the second assault on August 2012, Shiite disciples were force
evicted from their home in Sampang-Madura to Sampang Sports Arena, until now. One
man killed, six people get serious injured on the attack and their houses were burnt.
They also face criminalization of their leadership, Mr. Tajul Muluk. The verdict was to
be arrest for four years since 13 April 2012, because he believes in Shiite. In the camps,
they are having serious problems about their fulfillment of basic need. In some period,
they got no food and fresh water and sanitation from the government for twice; in
November 2012 and May 2013. They were force to move from Sampang Sports Arena
to flats in Sidoarjo, which is three times more far from their home in Sampang village.
They are still in the flats until now and several times they were asked by the Ministry of
Religion if they want to go back to their home, they have to convert to be Sunni disciples
and have to get ‘manage’ by the Ministry.

71. Above all, the main issue for them in terms of enjoyment of economic, social and
culture rights is the aftermath of having the ID Card of citizen. In the ID Card there is a
column of religion which has to be fulfilled by the citizen. Meanwhile, there is only six
religions which admitted by the government according to the Law Nr. 1/1965/PNPS."
But for those have belief cannot put their belief in the ID Card, while the Ahmadiyya
and Shiite is not acknowledge by the government as Islam. Therefore, is complicated and
dilemmatic when they have to put another religion or not having any ID Card at all. To
put strip the religion column on the ID Card is also become a problem of stigma. Not
having an ID Card is also effected to other civil recording and other matters such as
formal job, education, and health care. And if they don’t have an ID Card, they cannot

12 There are: Islam, Christian, Catholic, Hindu, Buddhist, Kong Hu Chu.
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be guarantee by the government of several rights as the citizens. The people don’t have a
freedom to choose what they believe and guaranteed by the state at the same time.

72.  The restriction against Ahmadiyya and Shiite Indonesia believers to practice their
religion with accusing them of wrongful practices of Islam according to ‘mainstream’
understanding of Islam in Indonesia. Based on that accusation, they are evicted from
their homes and lands. Moreover, their homes and mosques were severely destructed,
burnt down, and the worst of all, some of them were murdered. Ironically, while they are
force displaced, the government (through the Ministry of Religious Affair) requested a
dialog with them with the intention to “cure and turn them to believe in the right Islam
through the right direction”. The question is which are the “right Islam” and the “right
direction” to the right Islam? The one, who use violence and killed others or the one who
opens to diversity and wants peace? Who deserves to be called being in “the right path
of Islam”? Does being a minister of religion is justified the abovementioned act?

73. One other case is Protestant Church case; Gereja Kristen Indonesia (GKI)
Taman Yasmin, Bogor (2002-now). The church disciples not allowed to practice in the
church building by the Mayor even though they has a legal permit from the Supreme
Court which allowed them build and use the church to practice and conduct their
religious events. Until today, the local government and central government (the
president) has not yet execute the Supreme Court’s verdict, and the case remains
unresolved.

Discrimination indigenous peoples

74.  The Special Autonomy Law for Papua (Law Nr.21/2001) failed to bring
meaningful progress for the indigenous Papuans. Poverty is still increasing. The budget
for health and education for the indigenous Papuans have not been sufficiently
prioritized. The government has planned to launch a new policy on Special Autonomy
Plus for Papua in 2013. This plan is currently still being negotiated between the central
government and the provincial governments of Papua.

75.  In the name of development, the Government of Indonesia is still continuing the
transfer of land ownership to private industrial enterprises such as mining companies,
industrial timber companies, forest concession holders and other industries without
obtaining any free, prior and informed consent from the affected community, including
indigenous people."”

76.  In 2010, the government of Indonesia set up an ambitious plan for the
acceleration of development in the Papuan provinces through the establishment of the
Special Unit for the Acceleration of Development in Papua and West Papua. This was an
ad hoc policy to be implemented between 2010 and 2014. This program was supposed
to accelerate the development of basic education and health services in isolated areas
covering 18 districts in Papua and three districts in West Papua, through the Front Line
Education and Health Care Services programs. There has been shortcoming in the

1 See, Alternative Report to the Indonesia State Report, October 2013, para. 35 — 41
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implementation of this policy. One of the main reasons is due to the lack of provision for
the participation of indigenous Papuans in the design and work of this unit limits its
ability to benefit Papuans in practice.

77. According to the National Statistic Bureau of Indonesia, in 2013, the percentage
of people living in poverty in the Province of West Papua is 36.89 % and in the province
of Papua is 40.72%, while the national average is 14.4%." Both provinces were ranked
as the last two among the 33 provinces in Indonesia. West Papua is ranked 29 of 33
provinces in Indonesia, while Papua province ranks the bottom in terms of the human
development indicators.

78.  The experience of various policy approaches to Papua has shown that
shortsighted development programs that do not address the problem comprehensively
create new problems because they do not involved as stakeholders, in particular the
indigenous Papuans, in decision-making. Poor plan development that lacks participation
from the local level will create new problems, while the people of Papua are mere
spectators and are expected to follow the direction given by the national government
without a say."”

Poverty of Fisher People and Their Family

79.  Poverty among family of fishermen in Indonesia, especially the women, has
increasingly aggravated by climate change, the presence of large reclamation activities in
various areas, and the emergence of fishing corporations that thrust fishermen aside.
Unfortunately none of Government effort seriously resolved this problem."

Recommendation

1) Indonesia Government must solve the problem of Ahmadiyya in several areas in
Indonesia including in Lombok Mataram and Shiite in Sampang Madura East Java
who have been forced to move violently for several years from their own villages.
Ahmadiyya and Shiite communities must get back their own property with dignity
and the people around their areas must be educated not to use violence and punish
by law if they attacked the Ahmadiyya and Shiite.

2) Education for religious leaders, teachers, women, youths, government officials, etc.,
is an important key: it manages differences/diversities, dialog®, human rights, civil
rights and mindset of democracy.

3) A comprehensive study and thorough research has to be conducted in the field of
demography change in the world—not only religion-related (intra and interreligion
and beliefs) but also religion-politics-nation-state, and religion-economy/market-
politics issues.

' See, Alternative Report to the Indonesia State Report, October 2013, Para 23 — 33

" For example, how to minimalise prejudices, stereotyping, stigmatizng? How to be open and
honest for self critization? How those differences can be a communal strength to bring life for all of us, and
the life will bring us our future, a future for our children; a bright future, a healthy future, a humane
future.
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Issue 8: Please inform the Committee as to whether existing legislative provisions in
the State party, including article 28H (2) of the Constitution on the right to
facilitation and special treatment, may be invoked to claim reasonable accommodation
for persons with disabilities, pending a revision of Law 4 of 1997

80.  Indonesia has ratified the Convention on the Rights of Persons with Disabilities
through the Law Nr. 11 of 2011. Unfortunately, a number of problems (especially
discrimination) still stumble upon the disabled people. No serious attempt made by the
Government to effectively eliminate discrimination, predominantly in daily life of
women with disabilities. Up until now, by January 2014, the House of Representative
has been postponing the revisions of Law regarding Rights of People with Disabilities,
despite the fact that their term of duty is about to expire soon because of the election.”

81.  Within their family, women with disabilities often get lesser attention and
assistance from family members, or less priority for them to access self-sufficiency. For
example, a lot of women with disabilities feel inadequate to go out, or they believe that
they may not have "normal" individual or person without disability as spouse/husband.
They are anxious if they wouldn’t be able to serve their husband. Sadder situation
occurred in people with disabilities due to leprosy, due to the stigma that judged them as
shunned, diseased and cursed people.

82.  In professional world, persons with disability also experience marginalization,
because their rights to get a job and a decent livelihood are hindered by their disability
circumstances. They can only expect for (informal) jobs in the field of craftsmanship, like
making handicrafts or other art items (paintings, etc.). There isn’t any specific
Government policy that required government institutions, enterprises or other
institutions to employ the disabled without discrimination.”

83.  Article 8 of Law Nr. 14 of 2005 on Teacher and Lecturer states that "Teachers
must have academic qualification, competency, certificate of educators, physically and
spiritually healthy, as well as have the ability to realize the goal of national education”
which caused a woman in Bantul, Yogyakarta, to retire prematurely from her job as a
teacher because she suffered paralysis due to spinal cord injury.

84.  Article 5 of Law Nr. 11 of 2009 on Social Welfare has made the disabled persons
categorized as social welfare problem subject (PMKS) and mandated them to the Social
Ministry and Local Government Work Unit (SKPD) to take care of people with
disabilities as part of the PMKS. This setting has ignored the fact that not all people with
disabilities are PMKS, thus it worsens the society’s view and mindset toward the people
with disabilities.

85.  Law Nr. 36 of 2009 on Health has perpetuated the stigma of people with
disability through the term of "physically and spiritually healthy". Nearly all agencies and
institutions in private sector, Government, judiciary, law enforcement agency, even
state’s human rights institutions require physical and mental healthiness from their
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prospective workers. The same requirement applies on educational sector, such as the
cancellation case of Decree for civil servants/PNS’ promotion due to their disabilities. In
addition, the selection of National Human Rights Commissioner by the House of
Representatives also did not grant affirmation for person with physical disability, while
people with psycho-social disability faced impediment by Selection Team with the use of
psychological tests. In another case, a deaf transvestite in Yogyakarta, approximately 25
years old, was rejected from enrolling the Art Institute of Indonesia in Yogyakarta and
Surakarta due to hearing-impaired condition.

86.  Regulation of President of Republic of Indonesia Nr. 12 of 2013 states that
people who receive national health assurance funding from the Government is
impoverished person with permanent total disability; therefore (impoverished) people
with partial disability are not entitled to a funding assurance from the Government.

87.  People with disabilities still suffer discrimination in the selection process for the
State Universities Enrolment Test (SNMPTN) in 2014. Executive Committee of 2014
SNMPTN stipulates that "a prospective participant of 2014 SNMPTN is neither being
blind, deaf, and mute, physically disabled, partially nor fully color blind"."* The
requirements of 2014 SNMPTN dash the hopes of the disabled group to become
participant of SNMPTN, which inhibit their right to develop their interest, aptitude and
talent in renowned state universities, as well as have impact on the future of their
children and descendants.”” See the following table:

Examples of Study Program and Admittance Requirements

Study Program Rejected Disabilities
Architecture (including Blind, Deaf, Total Color Blind
Interior Design)
Mathematic Blind, Deaf, Mute, physical disability, total
color blind
Medical faculty (including Blind, Deaf, Mute, physical disability, partial
Dentistry) color blind
Information System Blind and Mute
Computer Engineering Blind, Deaf, Total Color Blind
Environmental Engineering Blind, Deaf, Total Color Blind
Bio-processing Technology Blind, Deaf, Total Color Blind
Psychology Blind, Deaf, Mute
Source: 2014 SNMPTN information: https://web.snmptn.ac.id/ptn/31
88.  The Government of Indonesia stated that they have established minimum

standard of integrated service, which is accessible, non-discriminatory, including in law
enforcement; however in reality the application of physical accessibility has not provided
convenience for disabled people, particularly for women and children. It is noticed at
public service facilities such as schools, hospitals, police stations, courts and other public

16 See the statement here, https://web.snmptn.ac.id/ptn/36
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services. In addition, non-physical accessibility such as information and access to services
in all sectors has not yet provided convenience for people with disability.”

Recommendation

Indonesia Government when building the public facilities including offices must be
accessible to the diffable persons and women and children needs such as the room for
breastfeed baby, separated toilets. It must be inclusive to all people. For the buildings
already built, Indonesia Government must renovate to ensure the diffable persons needs
tackle seriously and they are able to access easily.

Issue 9: Please indicate as to whether the State party has adopted plans for making
public buildings, environment and services accessible to persons with disabilities, and
provided for in several laws in force in the State party

89.  Indonesia has had State institutions for the promotion of Human Rights and
non-discrimination, but those institutions haven’t fully facilitated people with disability,
both in its physical building structure as well as its services. For example, The National
Commission on Human Rights, the National Commission on Violence against Women,
the National Commission on Child Protection, and the Ombudsman are simply not
accessible for the disabled. Similar situation also occurs in almost all public service offices
in Indonesia.

90.  Regulation of National Police Chief (Perkap) No. 3 of 2008 on the
Establishment of Special Service Area for women and children victims of crime and
Procedures for Examination of Witnesses and/or Victims of Crime also have not yet
managed the needs of women and children with disability, unless the provision of
translators. For example, there is no obligation of an accessible shelter.

91.  Related to the protection of women from violence 