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Ref.: TIGO IOR 40/2007.026

Mr Rafael Rivas Posada

Chairperson, Human Rights Committee

Office of the High Commissioner for Human Rights
U.N. Headquarters

New York, N.Y. 10017

USA
22 March 2007

Re: Pre-sessional meeting on Austria during the 89session of the Human Rights Committee

Dear Mr Rivas Posada,

I am writing with a view to the adoption of thetlef issues to be taken up in connection with
the consideration of Austria’s fourth periodic repander Article 40 of the International Covenant o
Civil and Political Rights (ICCPR) at one of therdan Rights Committee’s future sessions.

The enclosed memorandum summarizes Amnesty Intenadis main concerns about
Austria’s implementation of the ICCPR — in partauin relation to the obligation of the state paay
ensure the right to a remedy for violations of KBEPR (Article 2), torture and other ill-treatment
(Article 7), the treatment of persons deprivedhdit liberty (Article 10) as well as the right tquality
before the law (Articles 2 and 26) and the rightespect of privacy (Article 17).

We hope this memorandum will be helpful to the meratof the country report task force.
Yours sincerely
Nicola Duckworth

Director
Europe and Central Asia Programme
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Memorandum on Amnesty International’s concerns regeding the implementation of the
International Covenant on Civil and Political Rights (ICCPR) by Austria

Right to remedy for violations of the ICCPR (Article 2)

Amnesty International continues to be concernediitie failure of the Austrian authorities to eresur
respect for the obligation to ensure adequate ssdoe violations of the Covenant, including foliogy

the finding of a violation by the Committee in cassxamined under the Optional Protocol. Various
authorities continue to state that neither the IR@Br the views of the Human Rights Committee have
direct effect in domestic law. Furthermore the fedleauthorities have repeatedly denied their
competence to ensure redress for violations foundhb Committee with the justification that the
issues involved fell within the competence of tegional authorities. At the same time it appeaas th
regional authorities (Bundeslénder) continue toydémeir obligations to ensure respect for the
Covenant and redress for violations of rights einglor therein in respect of matters which fall withi
their competence, claiming that they are not ayptrtthe Covenant and hence not bound by its
provisions.

Case example

Paul Perterer. On 20 August 2004, the Human Rights Committeeckamted that Paul Perterer was
denied his right to a fair hearing when he was @ised from the civil service of the municipality
of Saalfelden in 1996. Having done so, the Commitiereupon reminded the authorities of their
obligation to ensure an effective remedy to Mr &et, including payment of adequate
compensation, as well as their duty to take meagorprevent similar violations in the future
(CCPR/C/81/D/1015/2001). Paul Perterer has yet¢eive compensation.

Torture and cruel, inhuman or degrading treatment a punishment (Article 7)

Allegations of torture and ill-treatment by polio#ficers: Amnesty International continues to receive
reports of alleged ill-treatment by police officefsindividuals. The majority of allegations conee¢he
ill-treatment of foreign nationals.

Amnesty International considers the lack of a deéin of torture in the Austrian Criminal Code —
which at least incorporates the elements of Articté the Convention against Torture and Other Crue
Inhuman or Degrading Treatment or Punishment, @smenended by the Committee against Torture
when it last examined Austria’s implementationtadttConvention — is a shortcoming that should be
addressed by the government.

Furthermore, Amnesty International has called enahithorities to implement legislative and
administrative changes which would guarantee thmaitiality and independence of investigations into
allegations of ill-treatment by law enforcementi@tfls. Amnesty International has also urged the
authorities to ensure that law enforcement offecglspected of involvement in such cases are
suspended from duty pending the outcome of thesiigation; that those responsible for any
misconduct are brought to justice within a reastatitne in proceedings that meet international
standards of fairness; that government officialeare from making public statements which may be
deemed to pre-judge the outcome of any investigatia possible proceedings; and that methods and
findings of investigations into alleged excessige of force by law enforcement officials be made
public. The Austrian authorities should also engha all law enforcement officials and other state
agents receive training on safe and effective agdttechniques.

Case examples

Cheibani Wague On 16 July 2003, Cheibani Wague, a Mauritanigizamn, died while being
restrained by police officers. Police officers gradamedics were called following an altercation
between Cheibani Wague and another man in a Viparkaon the night of 15 to 16 July 2003.



Cheibani Wague was subsequently arrested and wa@blforestrained. Video footage of the
incident, taken by a local resident, showed sixgeabfficers as well as three paramedics
surrounding Cheibani Wague as he lay handcuffes-fewn on the ground, apparently
unconscious. The video showed three paramedicdiatpor leaning on his legs, while six police
officers stood or leaned on his upper body, ine¢igdiis shoulders and back. The video footage
also showed that a doctor who was present watchet@&ni Wague being treated in this manner
without taking any action.

Cheibani Wague was restrained in this positiorafggroximately four-and-a-half minutes before
somebody apparently noticed that he was no longeathing. However, the video footage shows
that no one took measures to resuscitate him dngevas discovered. Cheibani Wague died at the
scene of the arrest on the night of 15 to 16 JOB82 The autopsy report indicated a lack of oxygen
to the brain and irreversible failure of the ciatoly system as the causes of death.

Investigations into Cheibani Wague’s death werenedammediately, however none of the police
officers was suspended during the investigatiomisthe trial was not held until August 2005. The
six police officers, the three paramedics and tetar were charged with involuntary manslaughter
under especially dangerous conditions; in Nover@b@5, the Higher Criminal Court in Vienna
sentenced the doctor and one police officer toeuded seven-month prison terms; the other
defendants were acquitted. Appeals proceduresesrdiny.

Amnesty International had repeatedly expressedararebout the circumstances surrounding the
death of Cheibani Wague and at what appeared salbsantial failures to conduct a prompt,
independent and impartial investigation aimed aiding those responsible to justice. Pre-trial
investigations were delegated to the Bureau ofmateAffairs [Buro fur interne Angelegenheifen
which is part of the Ministry of the Interior. Amsty International expressed concern at the long
delay between pre-trial investigation and trialrimegs and urged the Austrian government to
conduct an inquiry into the possible reasons fiwr dielay. Evidence produced in the trial also
highlighted deficiencies within the police trainisgstem with regard to restraint methods. (See
Austria: Court delivers verdict in the case of Giani WagueAl Index EUR 13/002/2005,
http://web.amnesty.org/library/Index/ENGEUR130022P0pen&of=ENG-AU)

Bakary J: On 7 April 2006, four police officers drove Baal., a Gambian citizen whose
deportation had been cancelled, to an empty wasshimVienna. At the warehouse police
subjected Bakary J to torture and other ill-treattnim particular while handcuffed, Bakary J.
was kicked, beaten, threatened with a mock exetatia told that the policemen had orders
to kill him.

Thereafter Bakary J. was brought to a hospitathathospital policemen claimed that Bakary

J had been injured in an attempt to escape. Fallptveatment at the hospital he was
eventually returned to a detention centre. Neithempolicemen nor medical staff at the

hospital reported the events. Criminal investigatiavere not initiated until Bakary J.’s wife
made a complaint. According to medical documentat®akary J. sustained several fractures
to his skull as well as several bruises; a dodsw attested a severe psychological trauma as a
result of the torture and ill-treatment he was eatgd to.

On 31 August 2006, following confession of the pelofficers at trial, the Higher Criminal
Court in Vienna ruled that the police officers haflicted or abetted the injuries of Bakary J.;
the police officers were given suspended senteoiceight and six months’ imprisonment for
tormenting Bakary J and for neglect, respectivEhe judge characterised the incident as a
“slip-up” and considered the confession as wethasstressful conditions under which
deportation occurs to be mitigating factors.

On 15 December 2006, the disciplinary commissiothefVienna Police imposed fines on the
four officers involved (three were fined in the amoof five months’ of their salary and one
officer received a fine of the equivalent of onemtis salary). An appeal is pending at the



upper disciplinary commission in the Chancellorisistry (BundeskanzleramtY he officers
are now back in service.

In its report of the visit to Austria in 2004, whigvas published on 21 July 2005, the European
Committee for the Prevention of Torture and Inhuroa®egrading Treatment or Punishment (CPT)
raised concern, inter alia, about a considerabhely@n of complaints in connection with ill-treatmenfit
suspects, especially in the area of Linz and sadimgs. Such complaints included allegations ef ill
treatment of children as young as 14, who wergatldo have been subjected to ear-cuffing, punches,
kicking and blows to the head with telephone boaks, handcuffing too tightly and for long periods o
time in order to obtain a confession (see paragrd@hand 128 of the report,
http://www.cpt.coe.int/documents/aut/2005-13-infgrf).

During its examination of Austria’s implementatiohthe Convention against Torture in 2005, the
Committee Against Torture expressed concern abaetaprovision in Article 59, paragraph 1, of the
Austrian Criminal Procedural Law, which will contgé effect on 1 January 2008 and will allow for
restrictions on the right of an arrested persdmate counsel present during interrogation. Accaydin
this provision restrictions can be imposed if “éhé some evidence to suggest that the presence of
counsel would jeopardize further investigative steffhe Committee recommended that the authorities
take all necessary measures to ensure that sucietiess are not misused, and that such measuees a
used only if authorised by a judge (Conclusions @edmmendations of the Committee against
Torture, CAT/C/AUT/CO/3, 15 December 2005, parabrafp, see:
http://daccessdds.un.org/doc/lUNDOC/GEN/G05/455REME0545521 . pdf?OpenElemént

Risk of refoulement in extradition cases - Reliamea@iplomatic assurances

Amnesty International is concerned by Austria’samete on diplomatic assurances in cases of
extradition. The organization considers that di@massurances do not provide an effective safegua
against the risk of torture and other ill-treatmddther the organization considers that reliamce o
diplomatic assurances in the face of risk of tataind other ill-treatment circumvents and undermine
the absolute prohibition of torture and otherndatment, and is inconsistent with then-refoulement
obligation, inherent in the prohibition. Amnestydmational is also concerned that such assurances
were accepted and extradition ordered in some chesgste the fact that the individual’s claim for
asylum proceedings remained pending. The orgaoizaipressed concern that the right to asylum
may be eroded if extradition takes place beforepetion of a fair and satisfactory individualized
determination of an individual’s claim for interiatal protection.

Case examples

Muhammad 'Abd al-Rahman Bilasi-Ashri: On 13 September 2005, the Vienna Court of
Appeal confirmed a previous court decision allowihg extradition of Muhammad ‘Abd al-
Rahmin Bilasi-Ashri to Egypt on the basis of dipltio assurancegiven by the Egyptian
Deputy Minister of Foreign Affairs and despite flaet that his claim for asylum remained
pending. His extradition to Egypt was stayed omlyaaesult of an interim measure, ordered by
the European Court of Human Rights on 18 Novemb8b62Amnesty International expressed
concern that Muhammad Bilasi-Ashri would be at@esirisk of torture and other serious
human rights violations if returned to Egypt (asestria: Risk of forcible return / torture:
Muhammad 'Abd al-Rahmin Bilasi-Ashri, (fEUR 13/001/2005,
http://web.amnesty.org/library/Index/ENGEUR13001208pen&of=ENG-AUT.

Akhmet A.: On 24 February 2004, Akhmet A., a Russian aitizeas extradited to Russia despite
pending asylum procedures, after the Russian PatmuGeneral applied for his extradition on
charges of the abduction of two members of the iBagsilitary, and the illegal acquisition and



possession of weapons. The Regional Appeal Coantgd the extradition request based on
assurances from the Russian Procurator Generathwere included in his request for extradition,
that Akmet A’s human rights would be respectedrdfts return to Russia. According to
information available to Amnesty International,léeVing his extradition, further criminal charges
were brought against Akhmet A in Russia, whichrmbdlrelate to the request for extradition. Also,
Amnesty International received reports which raisexdcern that Akhmet A. may have been ill-
treated in pre-trial detention by Russian law ecganent officers following his return to Russia.
(seeEurope and Central Asia: Concerns in Europe andt@msia: January — June 200£UR
01/005/2004http://web.amnesty.org/library/Index’ENGEUR01005200pen&of=ENG-AU}

Purchase of taser guns for use by prison wardspite officers

In July 2005, 60 taser guns, model X26, were puretidor Austrian judicial institutions. In prepaoat

for the Austrian EU Presidency in 2006, policeitngibons purchased further taser guns. Amnesty
International is concerned that taser guns arécpéatly open to misuse as they can cause sevame pa
at the push of a button without leaving marks. Astypénternational has called on the authoritiestaot
use taser guns until comprehensive and indepemésedrch is completed into the effects of such
weapons; instructions on their safe use are isanddhose that are authorised to use them have been
trained to use them in a manner that is consistghtthe duty to preserve life and human dignitgd an
the prohibition of ill-treatment.

Optional Protocol to the Convention on Torture

Amnesty International continues to urge Austriaattify and implement the Optional Protocol to the
Convention Against Torture. The organization hdkedaon the authorities to re-organise the existing
Human Rights Advisory Board (HRAB) with a view toseiring its independence and to extending its
mandate to cover all places of detention. The HRWB established in 1999, following the death of
Marcus Omofuma during his deportation to Nigerid anresponse to repeated recommendations by
the CPT in this regard. The HRAB consists of 11 tpers and the same number of deputy members,
who are appointed by the Federal Minister of therior for a term of three years, acting on an
honorary basis. The mandate of the HRAB includesnbnitoring and observation of all activities of
the security services, the authorities under theidter of the Interior and all bodies with power of
direct command and compulsion. On the basis @fubstantive and conceptual work with regard to the
protection of human rights, it issues recommendatio the Minister of the Interior. For the condatt
ad hoc visits of places of detention, six experhouttees have been set up which monitor all plates
detention under the authority of the Ministry of timterior. However, currently the HRAB does not
monitor facilities under the authority of the Mitmgof Justice or other facilities such as psyatcat
institutions.

Treatment of persons deprived of their liberty (Article 10)
Detention conditions in judicial institutions

Amnesty International is concerned about reporedériorating conditions in Austrian detention
facilities caused by overcrowding and lack of stAfhnesty International is also concerned about the
failure of the Ministry of Justice to address diicies in the prison system with regard to the cdr
mentally ill inmates, which were highlighted in iaernal Ministry of Justice report in 2001.

Conditions of detention pending deportation

In the report of its 2004 visit to Austria, the Cidiced concern about the practice of detention of
foreign nationals pending deportation in policeetiibn centres that were designed and staffed as
holding facilities for criminal and administratieéfenders. It called upon the Austrian authorites
give a high priority to the creation of holding ilétees specifically designed for the accommodatisn



foreign nationals deprived of their liberty undéeas legislation (see paragraph 61 of the report,
http://www.cpt.coe.int/documents/aut/2005-13-inGgmuf). The CPT also recommended that the
authorities step up their efforts to ensure thegitm detainees are duly informed about the stiatigetr
case and stressed in this context that the fatbthiaide bodies have been contracted to helpdorei
detainees does not discharge the state from pensibility for providing information and assist&nto
such persons (see paragraph 58). In addition tfler@Bed concern about the lack of confidentiadity
medical examinations and medical records of detheesons and the inadequate provision of
professional psychological and psychiatric suppbforeign nationals held in police detention cestr

Hunger-strike in detention pending deportation:

In relation to the high incidence of foreign natdmin police custody in Austria going on hungeikst
the CPT further stressed that hunger strikes shmeildeated from a therapeutic rather than a pniti
standpoint. In the course of its 2004 visit to Aiasthe CPT had observed a certain difference in
approach to persons on hunger strike at the pdétention centres visited. At some of the
establishments, detainees on hunger strike weceglia a segregation cell and subjected to a more
restrictive regime; at others, such detainees meeadain their usual cells (see paragraph 51 of A€ C
report).

Amnesty International is concerned about recentntspghat indicate harsh and disproportionate
treatment of detainees who go on hunger strikeipgritieir deportation. These concerns arise fran th
death of a detainee in Linz in 2005 and seriousicaédonsequences for another detainee in Vienna in
2006. In addition, these cases raise concernsdiegathe duty to ensure the welfare of individuals
custody.

Amnesty International assesses critically the neavipion of Article 79, paragraph 6, of the Aliens
Police Act. This provision, which entered into feren 1 January 2006, was introduced in response to
cases where detainees pending deportation wem teldased on grounds of ill health as a result of
their hunger strike. Under the new provision of fliens Police Act, people awaiting deportation who
are on hunger-strike can continue to be kept ierd&in in order to be force-fed, while, in recogmit

of medical ethics, doctors are not legally obligedorce-feed the detainee. As a result of inherent
inconsistencies following the entry into force bétew law hunger strikers may be detained urdi th
die or, as in the case of Geoffrey A. referredetoty, suffer serious damage to their health, withou
adequate medical supervision.

In its recently published analysis on the provisibmedical treatment for persons detained pending
deportation, which was initiated on the occasiothefdeath of Yankuba Ceesay (see below), the
Austrian Human Rights Advisory Board (HRAB) recomrmded that the Ministry of the Interior ensure
persons on hunger strike are released before tHfgr adverse affects to their health and that
subsequent medical treatment is guaranteed (thg stas published on 12 February 2007 and is
available in German at:
http://www.menschenrechtsbeirat.at/cms/index.phpp@epcom_content&task=view&id=275&Itemid
=74).

Case examples:

Yankuba Ceesay:On 23 September 2005, 18 year-old Yankuba Ceeragsydum-seeker
from Gambia who was detained pending deportati@mtwwn hunger strike. Medical
documentation dated 4 October claimed that his meskwas “simulated”. However he was
taken on 4 October to a general hospital for mé@ixamination. When he allegedly kicked a
nurse while a blood sample was taken, he was reduicna detention centre and locked in a
so-called 'safety cell'. At 12:50 he was found dieathe cell.



Geoffrey A: At the end of August 2006, Geoffrey A., a Nigeriational, went on hunger

strike while he was held in detention pending l@pattation. He was transferred to prison
under the provisions of the Aliens Police Act. Afid days on hunger strike he was released
in a very weakened state. No-one was notifiedlibatould be freed and therefore he was not
met upon his release. He collapsed on the strekisomay home and was taken to an intensive
care unit of a Vienna hospital. According to infation available to Amnesty International no
investigations into his case have been initiatetheyMinistry of the Interior or the Ministry of
Justice. While Geoffrey A. was undergoing furthexdical treatment and rehabilitation at the
beginning of 2007 he was still facing deportatiAn.appeal against his deportation has been
filed by his lawyer and is currently still pending.

Right to equality before the law (Articles 2 and 2B right to respect of privacy (Article 17)
Discriminative criminal provision on consensual salactivity

Amnesty International welcomed the adoption of @&eti207b of the Austrian Criminal Code,

paragraph 1, setting the age of consent at 16 yeaveomen and men equally. This article replaced
Article 209 of the Austrian Criminal Code which se¢ age of consent for homosexual men at 18 years
of age, while the age of consent was 14 for hetanuwals and homosexual women. This law reform
followed several judgments of the European CourHiaman Rights ruling that criminal convictions of
men for homosexual conduct with persons betweeadhks of 14-17 under Article 209 (which was
punishable by imprisonment of up to five years)atied the prohibition of discrimination and thehtig

to respect for private life enshrined in the Euap€&onvention.

While compensation has been paid to successfuicamps to the European Court of Human Rights
following such judgments, others convicted unddicde 209 before its amendment have not received
compensation and still have a criminal record wghous consequences to their private and
professional lives. Also, Amnesty International haseived complaints by homosexual men as well as
their lawyers that despite the neutral text of &eti207b, the provision might still be applied in a
discriminatory manner. This concern is supported &l statistical data provided by the Ministry of
Justice in response to a parliamentary inquiry. Asty International considers that the Ministry of
Justice should initiate a comprehensive analysthefipplication of Article 207b of the Austrian
Criminal Code and make the findings publicly avaléa Such a study should include an analysis of
statistics about the sex of persons charged bptidic Prosecutor under Article 207b and of those
convicted.



