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Distinguished Committee Members,

The Center for Reproductive Rights (the Center)! and the Federation of Women Lawyers — Kenya (FIDA)?
hope to further the work of the Committee on the Elimination of all Forms of Discrimination against
Women (the Committee) by providing independent information on Kenya, scheduled to be reviewed during
the Committee’s 68" session. This letter is intended to supplement the eighth Periodic Report of the
government of Kenya. It is also intended to supplement the Center’s pre-session letter of February 20, 2017
addressed to the Committee. The letter addresses: the high rate of preventable maternal mortality and
morbidity; detention, abuse and mistreatment of women seeking maternal health care services;
inaccessibility of safe abortion services and post-abortion care; lack of access to comprehensive family
planning services and information; and gender-based violence, including female genital mutilation.

A. High Incidences of Preventable Maternal Mortality and Morbidity

Several treaty-monitoring bodies (TMBs), have framed the issue of maternal mortality as a violation of
women’s rights to health and life.® In its 2007 Concluding Comments to Kenya, the Committee
recommended that the government of Kenya step up its efforts to reduce the incidence of maternal and
infant mortality... and increase women’s access to health-care facilities and medical assistance by
trained personnel, especially in rural areas.* In its 2011 Concluding Observations to Kenya, the
Committee expressed its concern about the increasing maternal mortality rate (MMR) and made a similar
recommendation.®

In its most recent List of Issues (LOIs), the Committee asked the government of Kenya to “provide
information on the specific measures being taken: (a) to address the high maternal mortality rate, which is
attributable to a lack of skilled birth attendants ..., to “state the specific measures in place to address: (a)
the limited access to antenatal care, delivery and postnatal care,”” and to“(d) address regional disparities
in access to health-care services, in particular for women and girls.”® In response, the government of Kenya
notes that “Measures are being taken to address the high maternal mortality rate in Kenya through the free
maternity care policy which was instituted in 2013”, and that “Regional disparities in access to health care
services [have been addressed] through the provision of ambulances at county level.””



However, despite these efforts, Kenya’s MMR remains high. The World Health Organization’s (WHO)
2015 report found that the MMR had only decreased by 1.2% per year since 1990.%° According to the same
report, out of every 100,000 live births, 510 Kenyan women and girls die,* which is an increase from the
MMR documented in the same WHO report covering previous years.? According to the 2014 Kenya
Demographic Health Survey report (2014 KDHS),

The maternal mortality ratio was 362 maternal deaths per 100,000 live births for the seven-year period
preceding the survey. When comparing the estimate of an MMR of 362 with the MMR estimated in
the previous KDHS (2008-09 KDHS estimate of 520 maternal deaths per 100,000 live births), the
differential is not large enough to conclude whether or not there has been any change over time
between the two surveys.*3

Part of this trend can be attributed to the significant challenges low-income women, women with lower
levels of education, and those in rural areas, encounter in accessing quality maternal health care services.
According to the 2014 KDHS, only 58% of preghant women attended the WHO recommended four or more
antenatal care visits.'* A woman’s geographic location has a significant impact on her access to antenatal
care: 68% of women living in urban areas are more likely to attend four or more antenatal care visits
compared to 51% of those living in rural areas.!® Women with higher education and those in a higher wealth
quintile are also more likely to attend the recommended antenatal care visits than their counterparts.'® A
more recent study of 564 facilities across Kenya offering at least one maternal care service found that the
quality of maternal care is low, especially for antenatal and delivery services.” In addition, hospitals have
reported not having tools that capture data on expectant women with disabilities; the lack of information
on these women’s particular needs has led to the failure to provide them with maternal health services that
are adapted for them.'® Moreover strikes by doctors and nurses, including one that has been ongoing since
December 2016, lead to a general disruption of health services including leaving maternity services barely
functioning.®

Free maternity services were introduced in 2013 through a Presidential Directive? but implementation of
the Directive remains problematic. Women continue to face challenges in obtaining quality delivery care;
and access to skilled providers during delivery is markedly worse for lower income, less educated, and rural
women.? The 2014 KDHS Summary notes that only about 50% of rural women versus 82% of urban
women obtain delivery assistance from a skilled provider such as a doctor, nurse, or midwife.?? Similarly,
the wealthiest women are four times more likely to deliver under the care of a skilled attendant at a health
facility.?® 17% of all women in the abovementioned study were found to have access to minimally adequate
delivery care against 8% of poor women.?* Further, while the WHO recommends postnatal care starting an
hour after giving birth for the first 24 hours in order to check for complications,? only 51% of women
receive a postnatal checkup within two days of giving birth.

It is commendable that in January 2014, the First Lady of Kenya spearheaded the Beyond Zero Campaign
(a private initiative financed by the public and development partners) to raise awareness about the link
between good health and a strong nation, specifically demonstrating the importance of maternal, newborn,
and children’s health.?” The Campaign has delivered forty-seven mobile clinics since its inception.?®

In the current LOIs, the Committee asks the government to “state the specific measures in place to address:
(c) the scaling-up of the “Beyond Zero” campaign...”? The government, while stating the achievements of
the campaign,® did not provide specific information on the scaling up thereof.

The First Lady has however stated, “[the] initiative alone cannot bring about success. Success requires all
actors in the health sector especially county governments to expand this program to every corner” of
Kenya.®! The initiative needs to be fully owned by the government and public service to ensure its continuity
beyond the time during which the first lady holds her office. The high MMR shows that the government
needs to scale up its efforts to ensure all pregnant women, including women in vulnerable situations, such



as those with disabilities, in rural areas, and those with low incomes, have access to comprehensive maternal
health services.

Inadequate implementation of presidential directive on free maternity care for all pregnant mothers at
public health facilities

As noted above, the government issued a Presidential Directive in June 2013, which provided that all
pregnant women would be able to “access free maternity services in all public health facilities.”®? In the
last quarter of 2016, the free maternal health directive was expanded to include 700 faith-based health
facilities and 2000 private health facilities.*®* According to the Kenya National Commission on Human
Rights (KNCHR), hospital infrastructure and staffing have not been able to support the additional number
of women who came seeking free maternal health care following the initial declaration,® and the
government failed to allocate sufficient additional resources to remedy this issue.*® Furthermore, there have
been no clear guidelines set by the government about how to implement the free maternal services directive;
neither is it clear whether the Directive is articulated in a policy, complete with a plan for its
implementation. Although some facilities were reportedly given extra money to cover the influx of
deliveries, others have remained uncertain of how to balance the new policy of free care with their need to
cover costs.

Despite the Directive, women still have to purchase basic goods required for delivery, such as cotton wool
and the medications used to induce labor, straining their resources.®” Other key components of maternal
health services, including antenatal and postnatal care, are also not covered under the Directive.® Further,
the Reproductive Healthcare Bill that was debated in the Senate in 2016 provides for free antenatal care,*
but does not offer any further clarity regarding implementation of the Directive. It remains uncertain if the
Bill will be picked up for further debate and development by the new Senate, now in place following the
August 2017 General Elections.

Detention, abuse and neglect of women seeking maternal health services in health care facilities

The Committee during its review of Kenya in 2011 recommended that the government, “...increase
women’s access to health care facilities and medical assistance by trained personnel...”*® However, a fact-
finding report conducted by the Center and FIDA, revealed that women who attend maternal health care
services are frequently neglected and encounter systematic abuse from health care professionals and staff.*:
Women in vulnerable situations such as those with disabilities have reported harassment from nurses in
labor wards including those with hearing impairments being harassed due to not adhering to instructions
that they were being given although they could not hear.*?

Women with low income have also experienced abuse and detention. At a focus group discussion which
the Center and the Kenya Network of Grassroots Associations organized in 2012, 23 of the 26 women who
participated in the discussion, stated that they were detained after giving birth for not paying their bills at
Pumwani Maternity Hospital (Pumwani), which is the largest maternity hospital in Kenya.** Most of the
women were detained for durations of between two weeks and two months.** The majority of them also
reported that they were not released until after someone paid the hospital fees on their behalf or advocacy
groups intervened and that they were denied postnatal and other crucial medical care.*® Violations including
abuse and detention have continued.*® In its most recent Concluding Observations on Kenya, the Committee
against Torture (CAT Committee) noted its concern about “the ongoing practice of post-delivery detention
of women unable to pay their medical bills, including in private health facilities.”*’

In response to these egregious actions, the Center filed a case on behalf of two women in the High Court of
Kenya in 2012 highlighting the abuse women face at health care facilities and seeking declaration that this
treatment amounts to a violation of their human rights.*® On September 17, 2015, the Court made a
declaration that the rights of the petitioners, including their right to health, liberty and dignity, had been
violated by their detention and other actions of the health care professionals at Pumwani and that they were
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discriminated against based on their socio-economic status. The Court ordered the government to pay
monetary compensation to the petitioners for the damages they suffered as a result of these violations. The
government lodged an appeal against the judgement but did not prosecute it and it therefore stands as an
order that should be implemented. The amounts ordered in damages are being processed for payment by
the relevant County Departments and the Ministry of Health, through the head of its Reproductive Health
Unit has recognized the Judgement as the law of Kenya and expressed willingness to facilitate its
implementation.*°

Further, in a bid to emphasize the need to end abuse of women during delivery, in 2014 the Centre filed
another suit in Bungoma High Court; the petitioner in the case was neglected and abused by the staff of the
hospital in Bungoma, which she was attending for delivery. She was not monitored while in labor and,
when she was unable to find a free bed in the delivery ward, she collapsed unconscious on the floor, where
she gave birth. When she subsequently regained consciousness, two nurses were slapping her face and
shouting at her for dirtying the hospital floor during delivery.*® The case will be heard in October, 2017.

Even the declaration of free services has not fully addressed the unlawful detention of women nor the issue
of abuse and mistreatment of women that attend maternal health facilities; in fact, the situation may have
worsened as health care staff attempt to cope with an influx of delivery patients. In June 2017, the media
published a story about Doris, a woman who had been detained in a hospital in Kiambu town for more than
six months after complications following the birth of her son saw her hospital bill soar to an amount which
she could not afford to pay.>? Another story of four mothers locked in a basement in a hospital in Embu
along with their newborns, because they could not afford to clear their hospital bills, was published in
January 2017.% These women, being denied meals at the hospital, had to rely on well-wishers for food.>*

The Committee, in its recent LOIs asked the government “to address...(b) the detention of mothers when
they cannot pay their medical bills after delivery...”* The government responded that “NHIF has expanded
its range of products including contracted hospitals under three categories (A, B and C) to provide in patient
medical cover with members enjoying full and comprehensive outpatient and inpatient services to cover
maternity and medical diseases including surgery.”®® This response, although addressing the government’s
part in paying medical fees, does not raise specific actions being taken to address the fact that women
continue to be detained in private as well as public health facilities.

There is evidently, still a need for the government to prioritize ending the detentions and rights violations
by ensuring that women are no longer detained in maternal health facilities but rather receive quality and
respectful maternal health care.

B. Lack of Access to Safe Abortion Services and Post-Abortion Care

A 2013 study conducted by the Ministry of Health estimated that nearly 465,000 abortions occurred in
Kenya in 2012.%" That same year, approximately 120,000 women sought care in health care facilities for
unsafe abortion-related complications.®® One study found that up to 60% of all gynecologic emergency
hospital admissions are a result of complications from unsafe abortion.® In 2011, the Committee noted with
concern that illegal abortion remains one of the leading causes of the high MMR and that Kenya’s restrictive
abortion law further leads women to seek unsafe and illegal abortions.®® The Committee urged the state to
“[plrovide women with access to good-quality services for the management of complications arising from
unsafe abortions and to consider reviewing the law relating to abortion with a view to removing punitive
provisions imposed on women who undergo abortion.”®* In 2013, the CAT committee recommended that
the government “evaluate the effects of its restrictive legislation on abortion on women’s health with a view
to regulating this area with sufficient clarity” and amend its laws to allow abortion on the grounds of rape
and incest.® More recently, the Committee on Economic Social and Cultural Rights recommended that the
government “amend its legislation on the prohibition of abortion in order to render it compatible with other
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fundamental rights, such as women’s rights to health, life and dignity, and reinstate the Standards and
Guidelines for Reducing Morbidity and Mortality from Unsafe Abortion in Kenya.” % The same was echoed
during the Universal Periodic Review process in 2015, when it was recommended that Kenya “Ensure that
women have access to legal and safe abortions, especially in cases of pregnancies resulting from rape or
incest.”%

In the current LOIs, the Committee asks the government to “provide information on the specific measures
being taken: (a) to address the high maternal mortality rate, which is attributable to...unsafe abortion
practices™® and “(c) to revise articles 158 to 160, 228 and 240 of the Penal Code in order to decriminalize
abortion in all cases and legalize abortion in cases of rape, incest and severe fetal impairment.” % The
government does not provide any such information in its repose to the LOls.

The laws governing abortion in Kenya remain confusing and contradictory. While Kenya’s 2010
Constitution provides for abortion in situations where a woman’s life or health is at risk,®’ the Penal Code
has not been revised to reflect this change.®® Therefore, a woman could still face prosecution for seeking an
abortion in circumstances allowed under the Constitution.®® Before its revision in 2014, the 2004 National
Guidelines on the Medical Management of Rape and Sexual Violence provided that “[t]ermination of
pregnancy is allowed in Kenya after rape.””® Even though this statement was removed from the main text
of the guideline during its revision in 2014, the new guideline still provides, in its annex, that survivors of
sexual violence have the right to “[a]ccess termination of pregnancy and post-abortion care in the event of
pregnancy from rape.”’* Yet, neither the Constitution nor the Penal Code have expressly provide for this
exception. The Committee Against Torture, expressed concern that there is no right to abortion (at
minimum) in cases of rape, a consequence of which is women left in an unjustified situation with “grave
repercussions on their health.” 2

The Ministry of Health made the confusion surrounding the legality of abortion worse by withdrawing its
2012 Standards and Guidelines for Reducing Morbidity and Mortality from Unsafe Abortion in Kenya,
which provided guidance to medical professionals as to when they could perform abortion services under
the 2010 Constitution.” In addition, in 2014, the Ministry of Health issued a memo to all health care
providers stating that “abortion on demand is illegal” without clarifying the legal exception under the
Constitution.” The memo further stated that it is illegal for health workers to participate in trainings on
either safe abortion care or the use of the drug Medabon for medical abortion.” The memo threatened health
workers with legal and professional sanctions, even though trainings are essential to the development of
health workers’ skills in comprehensive and life-saving abortion care.

This lack of clarity in the legal framework and restrictions on safe abortion services result in women and
girls resorting to clandestine abortions, which are often unsafe and subject women to grave pain and
suffering. The harshness of Kenya’s abortion laws most heavily impacts young women’®—for whom the
unintended pregnancy rate is highest’—even where relatively safe abortion procedures are available,
because the cost of these services often exceeds these women’s financial resources.’”®

In June 2015, the Center and FIDA filed a case in the High Court of Kenya at Nairobi that challenged the
Ministry of Health’s memo and the withdrawal of the Standards and Guidelines. The 1% Petitioner, on
whose behalf her guardian is suing the State, is a girl who underwent an unsafe abortion, was unable to
access post- abortion care and suffered physical and emotional harm. The objective of the case is to ensure
that the Standards and Guidelines are reinstated so that there is certainty around access to and provision of
legal and quality abortion and post-abortion care services in Kenya as well as to ensure that persons
mandated to undertake abortions are able to be trained in order to know how to carry out safe abortions. A
bench of 5 judges was constituted and all preliminary issues have been dispensed with. The case has been
set down for hearing in October, 2017.



Post-abortion care

Access to post-abortion care (PAC) is essential to protect the health and lives of women following an unsafe
abortion—particularly in Kenya where the rate of unsafe abortion and resulting complications remain high.
For example, a hospital in Mombasa received at least 102 patients in need of PAC during a four-month
period from late 2014 to early 2015.” Moreover, a 2015 study found that 77% of Kenyan women seeking
PAC suffered from moderate or severe complications.®’ However, barriers to access to PAC create delays
in receiving essential treatment, which cause disproportionately higher rates of severe post-abortion
complications.8!

Reports by the KNCHR, FIDA and the Center have revealed that women often delay seeking PAC due to
fear of the social stigma and legal risks associated with abortion, including harassment by the police and
possible prosecution.®? Although the government has stated that PAC “is legal and not punishable by any
part of Kenya [sic] laws,”® this declaration only offers protection to the health care providers and not to
women who seek PAC.2* Further, delays in arriving at the health care facility and obtaining the right
treatment are endemic in Kenya as a result of “shortages in staffing, equipment, drugs, and poor attitude of
health care providers.”®® These delays can have fatal consequences for women that present with treatable
conditions.® Studies indicate that medical personnel—particularly nurses—are inadequately trained, so that
women suffering from complications may have to wait an extended period of time for a trained provider to
attend to their medical needs.®’

C. Lack of Access to Family Planning Information and Services

In its 2011 Concluding Observations, the Committee urged Kenya to “[s]trengthen and expand efforts to
increase knowledge of and access to affordable contraceptive methods throughout the country and ensure
that women in rural areas do not face barriers to accessing family planning information and services.”®
Kenya also received a recommendation to “intensify its efforts to improve health infrastructure as well as
the quality and delivery of health services, including...contraceptives for women in marginalized areas.”®
However, according to a 2016 study, less than half of Kenyan women (44.2%) are able to access modern
methods of contraceptives.”® As of 2008, the contraceptive use among women living with disabilities was
16%, still considerably lower than the then national average, that was not much different from the current
national average for contraceptive use.”*

A large portion of Kenyan women have an unmet family planning need, which is defined as women who
would like to delay their next birth by at least two years or would like to cease childbearing, but are not
currently using a contraceptive method.?? Although women from all demographic backgrounds have
significant unmet family planning needs,* the rate of unmet need falls precipitously as wealth increases
with a rate of 24% unmet need in the lowest wealth quintile and only about 10% in the highest quintile.®*
In addition, usage disparities are even more pronounced by geographic area® due to factors including
inequitable regional distribution of contraception and frequent stock outs. For example, only 3.4% of
women in the former Northeastern Province —a region with low socio-economic indicators—® use
contraceptives, whereas 70.4% of women in the former Eastern Province and 72.8% in the former Central
Province reported using contraceptives.®’

These disparities in usage rates are due to a variety of barriers to women’s and adolescents’ access to family
planning information and services. Physical barriers to accessing contraceptives include public health
facility stock outs, inequitable distribution throughout the country, and costs associated with procuring
contraceptives, such as lost wages or transportation.®® Despite the Ministry of Health’s policy that
contraceptives should be available free of charge, many government health facilities charge their patients
“user fees” for family planning services and some charge for the contraceptive method itself.%® Moreover,
a woman’s preferred method of contraception is often unavailable!® or may be too costly. Women also face
negative attitudes and stigma against contraceptive use from family or community members.1%* Examples



include perceptions of young women who carry condoms as promiscuous, “sexually wayward,” or
“untrustworthy”; women’s husbands becoming angry when their wives begin using contraceptives; or
unmarried women feeling ashamed to obtain contraceptives.'® Another example is stigma against women
with disabilities, informed by the perception that they do not have sexual desire and therefore do not take
part in sexual relations, related to which they would need to protect themselves from infections or prevent
pregnancies.’® They are regularly deprived of control over their reproductive health, including decisions
making on family planning, also on the assumption that they are incapable of consenting to sex.1%*

In its latest report, the government acknowledges that HIV/AIDS still poses one of the greatest challenges
in Kenya and further that HIV prevalence is highest among women.% The Committee in its LOIs to Kenya
asked the government to “provide information on the specific measures being taken: ...(b) to intensify the
provision of contraceptives in order to combat HIV transmission...” % The government does not provide a
response to this request in its response to the LOIs.

In its 2011 Concluding Observations, the Committee urged the government to “[w]idely promote education
on sexual and reproductive health and rights targeted at adolescent girls and boys, with special attention to
the prevention of early pregnancy and the control of STIs, including HIV/AIDS.”*®” However, the
government has not provided information about the steps it is taking to increase adolescents’ access to
reproductive health information. Research shows that social stigma against the use of contraception is
particularly problematic for adolescents, who are one of the groups most vulnerable to experiencing
discrimination in access to family planning services.®® Research also shows much higher lack of approval
for and objection to unmarried adolescents using contraception than for married adolescents.*®

Young people in Kenya also lack formal and comprehensive sex education.!’® On this subject, the
Committee, in its most recent LOIs to Kenya asks the government to “provide information about whether
an age-appropriate education programme on sexual and reproductive health and rights for all levels of
education has been integrated into curricula....”*!* The government does not provide a response to this
request either. The lack of comprehensive sex education results in misinformation about young people’s
reproductive health, including concerns about poor outcomes from using contraceptives.'? These
misconceptions lead to lower contraceptive use rates and a higher incidence of unplanned and unwanted
pregnancies.!t3

Access to emergency contraception

Women’s access to emergency contraception (EC) is an essential component of the full range of
contraceptive options that women must have—particularly for survivors of sexual assault and following
unprotected sex.!* Many women and girls could prevent unplanned or unwanted pregnancies by using EC,
a safe and effective method that can be used within 120 hours of unprotected sex and a critical component
of care for survivors of sexual violence.'*® Indeed, the National Guidelines on the Management of Sexual
Violence in Kenya requires that EC be available 24 hours a day for survivors of sexual violence in all health
facilities, free of charge.!'® In Kenya, ten products of EC are registered,''’ and the Ministry of Health
broadly recommends its use for those “who have had unprotected sexual intercourse and desire to prevent
pregnancy.”*® The Ministry also has recognized that EC “is an important component of adolescent
reproductive health.”*!® In addition, it is included in Kenya’s essential drugs list and the National Family
Planning Guidelines for Service Providers, which stipulates that EC should be provided without
restriction.*?°

There are significant barriers to accessing EC. Consistent stock outs in pharmacies and shipment delays
prevent women and girls from reliably accessing the medicine.?> Some pharmacists also decline to
distribute EC altogether or refuse to dispense it without a prescription,*?? although EC is registered in Kenya
as an over-the-counter medicine.'?® Despite the Ministry of Health’s guidelines that explicitly permit EC’s
usage for any unprotected sex, arbitrary refusals stem from the perception that the contraceptive is only



intended to be used by rape victims.*?* Moreover, adolescents are routinely denied access to EC for arbitrary
or discriminatory reasons such as “the person looks young.”? A 2014 study found that only 18% of women
and girls surveyed in Nairobi have ever used EC.% Private health care facilities may not always offer EC
either. For example, although facilities run by the Catholic Church or Christian Health Association of Kenya
provide services to survivors of sexual violence, they do not provide EC to these individuals.?’

D. Discrimination Resulting in Gender-Based Violence and Harmful Traditional Practices
Against Women and Girls

Gender-based violence has been addressed in many of the Concluding Observations to Kenya issued by
various TMBs. The Kenyan government noted in its Periodic Report that it has passed and introduced
various initiatives to address issues of gender-based violence, including the National Policy on Prevention
and Response to Gender Based Violence, Protection against Domestic Violence Act, and Gender Based
Violence Recovery centers in the largest public hospitals.'?® However, the government also acknowledges
that a number of initiatives remain pending including the National Policy Framework and Guidelines for
the Administration of Sexual Violence and the National Guidelines on Rape and Sexual Violence
Management.'?® The government further acknowledges, “Weak medico-legal linkages: medical (such as
care and treatment) and legal (such as a survivor’s access to justice) responses to GBV in order to guarantee
survivor safety, effective prosecution of cases and uphold perpetrator rights to a fair trial. Kenya currently
lacks a harmonized chain of custody of evidence across the medical, police and legal levels that ensures the
plausibility of cases in court.”**® As a result, significant gaps remain in the legal and policy framework to
address violence against women and girls; the government must do more to effectively implement the
existing legal protections and ensure access to services for survivors of gender-based violence.

Sexual and Domestic Violence against Women and Girls

Despite chronic underreporting, data from various sources demonstrate that violence against women, sexual
and otherwise, remains prevalent in Kenya. The 2014 KDHS shows that 39% of ever-married women
reported having experienced sexual or physical violence by their husband or partner, 3! which is not a
significant decrease from 2008-2009 KDHS which showed that 47% of ever-married women reported
having experienced such violence.**? In addition, roughly 28% of women aged 20-29 had experienced some
form of violence by a hushand or partner in the previous 12 months preceding the 2014 survey.'** Women
in vulnerable situations may face higher risks of experiencing sexual and physical violence. For instance,
for women with disabilities, the multiple and intersecting forms of discrimination based on their gender and
disabilities increase their vulnerability to gender-based violence.’** They are three times as likely to
experience sexual and gender based violence as their counterparts who have no disabilities. ®

In May 2015, the President signed into law the Protection against Domestic Violence Act®*® which
criminalizes a wide range of gender-based violence including marital rape, economic and sexual abuse and
harmful traditional practices such as female genital mutilation.!3’ It also sets out protection mechanisms for
victims, such as counseling and medical assistance, as well as protection orders against the perpetrator.t*
Prior to that, the Victim Protection Act'®® was passed in 2014. It provides for the protection of victims’
privacy and confidentiality; and support through special protection and compensation, as well as
reparations.'4

During Kenya’s 2015 review in the UPR process, it was recommended that the government “Eliminate
stereotypes and harmful practices against women (including FGM, wife inheritance, [and] forced and early
marriage.”**! Prior to that in 2011, the CEDAW Committee, taking stock of violence and harmful practices
impacting on the lives of girls and women in Kenya recommended that the government implement the
Children’s Act, 2001 and adopt regulations that will inform implementation of the Sexual Offences Act,
2006, including protection of children from violence.'%?



In the current LOIs, the Committee asks the government to provide “an update on the practical measures
taken by the State party, through the coordination role of the Board, to eliminate the harmful practice of
female genital mutilation in all regions of [Kenya]”**® and “information on steps taken to investigate,
prosecute and punish perpetrators of sexual and gender-based violence...”'** In response, the government
provides that there is “Enforcement of the Prohibition of Female Genital Mutilation Act (Chapter 62B of
the Laws of Kenya). Certain individuals contravening the law have been prosecuted.”**® The government
adds that “There have been steps taken to implement support services for victims of Gender based violence,
through the establishment of one-stop shops at referral hospitals, and within some police stations there are
gender desks. These have been used to report cases of GBV.”* In addition, that a “Gender based violence
hotline (Dial 1195) was established and launched in March 2017.747

To address the prevalent violence however, the government needs to take concrete steps to ensure the full
and effective implementation of the Protection against Domestic Violence Act. This is particularly
important since survivors of sexual and physical violence often and face a number of barriers that prevent
them from receiving meaningful assistance from medical or legal professionals.

Sexual violence against girls and adolescents, particularly in educational settings

In the current LOIs, the Committee asks the government to “provide an update on the status of measures to
combat the abuse of learners, in particular women and girls, by teachers, such as: (a) the development of a
learners’ protection policy to protect girls from being impregnated by their teachers; ...including the
protection of girls from all forms of violence, including sexual harassment at school.”**® The government
responds that “The Teachers Service Act 2012 protects learners from abuse through the Teacher Service
Commission denying registration of teachers who have committed an offence against a learner or those
who have been convicted of a sexual offence committed against a learner.” 14°

Violence and abuse against adolescents and girls is a pervasive problem in Kenya, with an even higher
prevalence than statistics suggest due to underreporting. Recent survey results show that one in three
Kenyan girls experience some form of sexual violence before the age of 18.1*° A household survey of more
than 3,000 young people aged 13 to 24 years revealed that three out of four had experienced physical,
sexual, or emotional violence.'®! Of those who had experienced violence, six out of ten have been physically
abused.'®? Rape is rarely reported as a result of pervasive social stigma and a deep mistrust in police and
the criminal justice system.'>®* A 2012 UNICEF study determined that only about 3% of sexually abused
girls received professional help in the form of medical, psychological, or legal assistance.'>*

Sexual violence against girls and adolescents is also a significant problem in schools and other educational
settings. According to the same UNICEF study, from the women aged 18 to 24 who experienced unwanted
sexual touching before the age of 18, about 25% reported that the first incident took place in school.**® A
2009 report by the Kenya Teachers Service Commission (TSC) and the Centre for Rights Education and
Awareness estimated that 12,660 girls were sexually abused by their teachers in Kenya between 2003 and
2007, although the report notes that 90% of sexual abuse cases go unreported.**® Girls and women with
disabilities are more vulnerable to sexual abuse. Many girls with disabilities, prone to sexual abuse fall
pregnant and drop out of school before completing primary education.® As a result, most parents prefer
that girls and women with disabilities stay at home than risk going to school because of the fear that they
might be molested in schools, thereby impacting on their access to education.*®

There is still a high number of cases of girls being sexually assaulted by their teachers and care givers, girls
subjected to Female Genital Mutilation and married off afterwards, without these perpetrators (teachers,
caregivers, community leaders) being prosecuted and convicted. Since all of them live in the same
community, this subjects these girls to stigma, affects their self-esteem and their will to go back to school,
after being subjected to such practices.’® A study that looked into the period between 2003 and 2009 found



that 12,660 girls were sexually abused by their teachers, but only 633 teachers were ultimately charged with
sexual offences related to these abuses.*®°

In W.J. & Another v. Astarikoh Henry Amkoah & 9 Others, a case in which the Center submitted an amicus
brief, two adolescent girls were sexually abused by the Deputy Head teacher at Jamhuri Primary School in
Nakuru County, Kenya.’®! In a decision rendered in 2015, the High Court of Kenya not only found the
teacher civilly liable for sexual assault, but also determined that the government and TSC handled the case
inadequately. The Court ordered the government to provide financial reparations to the two girls and the
TSC to update its guidelines to better handle sexual assault allegations.*®? Although the TSC circular, or
employee guidelines, mentions disciplinary action for the sexual assault of students,®® the circular fails to
indicate clear mechanisms for disciplinary action or provide for sexual assault survivors to receive
psychological or essential health care.’®* It is notable, however, that TSC has appealed this decision
challenging the findings on vicarious liability and that its obligations to children who have suffered sexual
abuse in schools extend to preventive, protective and remedial measures, including victim care,
compensation and rehabilitation.

RECOMMENDATIONS

Maternal Health

The government of Kenya should provide access by all women, including those of low incomes and those
in rural areas, to quality antenatal, postnatal and delivery services by skilled health personnel and provide
access to post-abortion care services to any woman or girl presenting with complications from an unsafe
abortion.

The government should, in line with CEDAW Committee’s General Recommendation No.18,%% collect
information on the maternal health needs of expectant women with disabilities and take special measures,
including adapting maternal health services for them in accordance with the needs identified, in order to
ensure that they have equal access thereto.

The government should clarify whether the Presidential Directive on free maternal care is anchored in
policy. It should take steps to effectively implement the Directive, including by providing guidelines on
how the directive should be implemented and clear mechanisms of disbursing funds to and reimbursing
health facilities in a timely manner, equipping hospitals and increasing staff capacities in order for the health
facilities to be able to appropriately attend to the increasing number of women seeking maternity services.

The national and county governments should take action to stop ongoing and impending health workers’
(doctors and nurses) strikes and to avoid the maternal deaths that occur during such strikes.

The government must emphasize the dignified treatment of women seeking maternal health services,
including by ensuring that no women are detained after receiving maternal care, taking legal and/or
administrative action against all health facilities that detain women due to their inability to pay hospital
bills, training health service providers such as nurses and hospital managers on patients’ human rights, and
ensuring that facilities adopt a rights based approach to delivery of maternal health services.

Unsafe Abortion and Lack of Access to Post-Abortion Care

The government should decriminalize abortion including by repealing Kenya’s Penal Code clauses that
criminalize the same. It should also review the law on abortion to bring it in line with international and
regional human rights standards as well as implement such law to provide access to comprehensive abortion
care and post-abortion care services to all women. The government should also reinstate the Standards and
Guidelines for Reducing Morbidity and Mortality from Unsafe Abortion in Kenya.
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Access to Family Planning Information and Services

The government should take steps to ensure that women and adolescent girls, including those in rural areas,
those of low income, and those with disabilities have access to comprehensive information on the full range
of family planning and contraceptives and that they also have access to affordable family planning and
contraceptive services including emergency contraceptives.

Physical and Sexual Violence Against Women and Girls

The government should take concrete actions to eliminate and protect girls from female genital mutilation
including by ensuring that the Prohibition of Female Genital Mutilation Act is implemented, that that the
Board established thereby is fully functioning and by raising awareness of the harmful nature of the practice
among communities and their leaders, in areas where it is prevalent.

The government should take concrete actions to address violence against women and girls, including
women and girls with disabilities, in school settings, including by ensuring: that provisions in the Protection
against Domestic Violence Act and the Victim Protection Act are implemented; that police officers are
trained to handle domestic and sexual violence; that reporting procedures for sexual and gender based
violence that women and girls can use without fear are set up; that allegations of violence are promptly
processed and investigated; that perpetrators of violence against women and girls are prosecuted; and that
the survivors of violence are offered protection, medical treatment, legal support, psychosocial/counselling
support and compensation/reparations.

The government should ensure that the Teachers” Service Commission holds teachers accountable for any
sexual, physical or psychological abuse that they commit against students including by ending the practice
of shuffling abusive teachers from one school to another, and dismissing teachers who are implicated in
violence against students. The Government should also ensure that the affected students are afforded
psychological and medical care.

We hope that this information is useful during the Committee’s review of the government of Kenya. If you
would like further information, please do not hesitate to contact us.

Sincerely,

Evelyne Opondo Teresa Omondi Onyema Afulukwe

Senior Regional Director Executive Director Senior Counsel

Africa Program Federation of Women Lawyers-Kenya Africa Program

Center for Reproductive Rights Center for Reproductive Rights
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